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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On January 13, 2014, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issue to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The parties further stipulated to the claimant’s average weekly wage of $702.00,

generating compensation benefit rates of $468.00/$351, for temporary total/permanent partial

disability, and that in the event the claim is found to be compensable the respondent would be

entitled to credit for short term disability benefits received by the claimant in the amount of
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$728.64.  The claimant asserts entitlement to temporary total disability benefit for the period

August 27, 2013 until his return to work on September 24, 2013.

The testimony of Jeremy C. Laster, Connie Laster, Debbie A. Love, Franklin P. Thomas,

and Bradford Montgomery, coupled with medical reports and other documentary evidence

comprise the record in this claim. 

DISCUSSION

Jeremy C. Laster, the claimant, with a date of birth of April 27, 1981, is a high school

graduate.  The testimony of the claimant reflects that he has a learning disability, noting that he

has been dyslexic most of his life and took special educational classes in school.  The claimant

explained that he has difficulty reading due to the dyslexia.  The claimant testified that he is 6'1"

tall, and currently weights 315 pounds, which is an increase from his 290 pound weight at the

time of his accident.  The claimant went to electrical school for two and a half (2 ½) years after

high school, however did not finish.  

The claimant testified that he had been employed by respondent for approximately five

(5) to six (6) years as a lighting specialist in the maintenance department.  The claimant noted the

construction-type nature on his job, in that he works on all the lighting, whether its new or

repairing, for the school district.  The claimant’s immediate supervisor is Frank Thomas, with

Jimmy Terrell being immediately above him, and Brad Montgomery above him. 

The claimant denies having any back or spinal problems prior to May 2013.  The claimant

described the work project that he was performing during the last week of May 2013:

     We were at Sylvan Hills Middle and High School putting - -
digging ditches and putting pipe in the ground. (T. 16).
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The claimant explained that the work crew consisted of Roger Kennedy, Nick Daniels and Tyler

Madding in addition to himself.  The claimant worked at the Sylvan Hills schools job site on

Wednesday, Thursday, and Friday.  While the claimant denied that there was a supervisor on the

job site, he acknowledged that  Mr. Thomas was the individual that sent them out to the job site.  

The claimant explained the purpose of the task of digging ditches and laying pipe at the

Sylvan Hills Schools during the pertinent period:

     We were not putting in electricity that day.  We was putting in
pipes for fiber-optic cable and communication cable. (T. 17).

The claimant testified that he was working closest to Roger Kennedy during those three (3) days

of the job, which begin on Wednesday, May 22, 2013, and continued through Friday, May 24,

2013. (T. 20).   As to the activity of Tyler Madding, the claimant explained:

     He had his own duties that he was doing until we went to
digging ditches. (T. 18).

The claimant testified that once the digging of the ditch commenced he worked with both

Roger Kenney and Tyler Madding.  Equipment used in the digging included a trencher also

known as a ditch witch, and a small excavator/track hoe.  The testimony of the claimant reflects

that the only equipment he operated was the trencher.  The claimant explained that in light of the

ground at the job site riding the trencher made for a bumpy ride. As far as duration of time spent

on the equipment, trencher, the claimant offered:

     Yes.  I had - - one other guy took it over for little bit, and then,
another guy took it. 

*          *          *

     Usually, I run the whole thing on our department. 
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     But that day I let someone else get on there for a while. (T. 19). 

The testimony of the claimant reflects that he was doing the same type work each of the

three (3) days at the Sylvan Hills schools job site:

     Yeah, we started digging ditches, and then, when the ditch was
done, we started laying pipe and putting it in the ground. 

     Yes, you just pull it together - - put it [PVC-type pipe] together
and put it in the ground. (T. 20-21).

The claimant elaborated of the specific job task of pulling wire:

     When you pull wire through a pipe, you just - - you send the
rope through it, pull the rope in - - a bigger rope in, and then, you
hook wire to it and pull it in.  

*          *           *

     There’s multiple wires in the pipe.  I pulled on the - - I pulled
on pipe, is what I pulled on.

     We had a junction box, you got two, three hundred feet of pipe
there to the junction box; that long a piece of pipe.  So, if
something happens, you can pull from either direction.  And then,
we got ready to close the box up, the box wouldn’t close.  So, we
had to pull the piece of pipe to make the box flare out; so, we could
put the lid on it. (T. 21).

The claimant offered that the work performed on the day of pulling the pipe was strenuous:

     Yes.  Yeah, because we had done put dirt on top of some of the
pipe.

     So, I mean, we had to pull - - I pulled with all my might just
trying to flex that box out a little bit to put that lid on it. (T. 22).

The testimony reflects that the claimant’s work hours were from 6:30 a.m. until 5:00 p.m. 

The pertinent work-week encompassed the Wednesday, Thursday, and Friday before Memorial

Day in 2013.   In commencing his work day, the claimant reported to the main shop or the
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maintenance shop, and entered the front door.  There was a bulletin board beside the time clock. 

The claimant testified that on Friday, May 24,2013, he left work at 5:00 p.m., clocked out, and

thereafter left to go home.  

The claimant asserts that he did not have any idea that he was injured when he left work

on May 24, 2013, assessing the day as “just a normal day”.  The claimant offered that the job

activities of straining and bouncing around on the job site were all part of his manual labor job.  

As to the point in time that he first experienced pain which he attributed to his work activities,

the testimony of the claimant reflects:

     Part of that night and the next morning was - - is when I really
noticed it.  

     Down my left leg. (T. 24).

The claimant explained that he thought that the pain would eventually go away.  The claimant

testified that he hung around the house Saturday, May 25, 2013, took some over-the-counter

medicine [Aleve] to address his leg pain, and did not leave the house Saturday night.  The

testimony of the claimant reflects that he experienced some pain while attempting to sleep

Saturday night and took some pain medicine.  

The claimant explained that his symptoms were about the same on Sunday, May 26,

2013.  The claimant testified that he talked with his girlfriend and a friend and that he stayed

home during the day and took over-the-counter medicine for his symptoms.  

The testimony of the claimant reflects that on Sunday night, May 26, 2013, he ventured

out to Riverfest to a concert with his girlfriend and another couple – Tyler Madding and his

girlfriend.  The claimant testified:
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     It was probably somewhere around 7:00, eight o’clock, maybe,
somewhere around there. (T. 26).

The testimony of the claimant reflects that he went and picked Mr. Madding up, and that he

remained at the concert for forty-five minutes to an hour before having to leave due to his

symptoms:

     Because my leg was hurting so bad, I just couldn’t even hardly
stand on it. 

     I told them I needed to go to the ER. (T. 27).

The claimant explained that his girlfriend drove him to the emergency room of St. Vincent

Health System. 

The claimant testified that he received an injection for his pain at the emergency room

and was discharged with prescriptions.  Following his discharge, the claimant dropped his friends

off before going home.  The claimant explained that the medicine provided at the emergency

room helped with his symptoms and that he was able to sleep Sunday night. 

On Monday, May 27, 2013, which was Memorial Day, the claimant testified that the pain

“started coming back again”.   The claimant’s testimony reflects:

     It just - - I had the medication that they had prescribed for me.

     And so, I’d take them off and on, because - - so, yeah, I mean, I
was still having pain here and there.  (T. 28).

The claimant testified that his condition was about the same Monday night.  

The testimony reflects that the claimant’s normal day off would have been Monday,

however since it was a holiday, he was instead off work on Tuesday, May 28, 2013.  The

claimant testified that he still had pain medicine on Tuesday, that his symptoms remained the
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same, and that he “just stayed in bed”. (T. 29).  The claimant testified that he did not see anyone

on Tuesday.  The claimant was scheduled to return to work on Wednesday, May 29, 2013.  The

claimant noted that when he woke up on Wednesday morning his symptoms were the same.  As a

consequence of the afore, the claimant sent a text to his supervisor, Frank Thomas, to inform him

that he would not be at work. The claimant testified that after the afore he went back to bed.  

The testimony of the claimant reflects that the next doctor that he saw for his symptoms

after the emergency room visit of May 26, 2013, was his primary care physician, Dr. Kevin

Roberts. The claimant testified that his mother took him to Dr. Roberts’ office. The claimant

testified that he relayed a history of his activities on Friday, May 24, 2013, of digging ditches and

pulling on pipe, to his medical providers.  The claimant asserts that he underwent additional

diagnostic tests following his visit with Dr. Roberts, to include an MRI.  The claimant testified

that his mother turned in paperwork for workers’ compensation benefits on his behalf after he

saw Dr. Roberts.

The claimant confirmed that a claim for Short-Term Disability benefits was completed on

his behalf.  The claimant testified that he told his supervisor, Mr. Thomas, that he hurt his back

riding equipment and pulling wires, “when I finally came back to work”. (T. 34).  A workers’

compensation claim was filed on behalf of the claimant when he returned to work.  The claimant

testified that he did not talk to Mr. Montgomery and anyone else about how he was injured on the

job. (T. 34).

The claimant continued to work for respondent following his May 29, 2013, visit to Dr.

Roberts.  As to the availability of light duty at respondent-employer, the claimant offered:

     They say we don’t have light duty, but I didn’t do strenuous
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work. (T. 34-35).

The claimant underwent surgery, and was off work from August 27, 2013 until he returned on

September 24, 2013.  

During cross-examination, the claimant confirmed that he has a twelfth grade education

and two and a half (2 ½) years of electrical school, which ceased when the business paying for

the school went out of business.  The claimant continues to maintain a CDL, which he obtained

while working at System Scales and traveling with the truck scales.  The claimant confirmed that

the lighting area, wherein he is hired by respondent, is a part of the Maintenance Department, and

that his immediate supervisor or foreman was Frank Thomas.  

The testimony reflects that Mr. Thomas was over the electrical sub-part of the

Maintenance Department, and that the shop is located on Dixon Road in Southwest Little Rock. 

Each work morning the claimant reported to the Maintenance Shop and clocked in at 6:30. 

Thereafter the claimant would get his work-assignment and go from there to any one of the

thirty-eight (37) schools in the district. At the conclusion of the work day the claimant reported

back to the shop on Dixon Road and clocked out.  

The claimant has a contract with the school district which provided his work schedule as

normally Tuesdays through Fridays, ten (10) hours per day.  The claimant has been in the

Electrical Department the entirety of his employment with respondent.  

The claimant asserts that one of the reasons he did not report his May 24, 2013, work-

related injury sooner was because he had never been instructed on how or when to report such an

injury, adding:

     Yes, sir, I don’t - - it’s been so long ago I don’t - - really, I don’t
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recall. (T. 39).

The claimant acknowledged the occurrence of a meeting during which Mr. Montgomery, the

Maintenance Director, discussed workers’ compensation injuries and the reporting of same.  The

claimant is uncertain if the meeting occurred before or after his injury in late May 2013.  

Responsive to whether the afore meeting occurred on May 8, 2013, the claimant relayed:

     We have all kinds of meetings. (T. 40). 

The claimant acknowledged being provided a card, with a  number, in conjunction with

reporting work-related injuries, and noted that the card stayed in the truck, which was provided

during a safety meeting.  The claimant confirmed that it was his assumption that at all times he

was to report any work-related injury to his supervisor. (T. 42).   

The claimant confirmed that the job being performed at Sylvan Hills entailed digging a

trench or ditch from one building to another on the school campus.  The claimant testified that

the only time he and Tyler Madding hung out together outside of work was the occasion of going

to Riverfest on Sunday evening, May 26, 2013.  

The claimant acknowledged that during his deposition he relayed that his injury at work

occurred on Friday, May 24, 2013.  Regarding the afore, the claimant added:

     Yes, sir, that’s the day we were pulling on pipe and really doing
a bunch of digging here and there. (T. 45).

The claimant offered that his injury occurred between 2:00 p.m. and 4:00 p.m.  The claimant

explained that during the hours between 2:00 and 4:00 p.m., on May 24, 2013, his employment

activities/duties consisted of “pulling the pipe in”, which was something that he and Mr.

Madding did.  The claimant’s testimony reflects that he was on one side of the trench and Mr.
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Madding was on the other side of the trench both pulling the pipe.  

The claimant acknowledged that he did not say anything to anyone on that Friday

afternoon about being hurt on the job, noting that he did not feel any different when he clocked

out than he did at previous times.  The claimant confirmed that there was not a specific point

while working on Friday, May 24, 2013, that he could identify as the instant that he was hurt. 

The claimant denied that he injured his back while operating the equipment on either Thursday or

Friday, nor did he injure his back while shoveling or moving rocks on the job site. (T. 50).  

The testimony of the claimant reflects that the work at the Sylvan Hill job site ended

between 3:30 and 4:00 p.m. on Friday, May 24, 2013, which allowed sufficient time to gather up

tools and drive back to the shop on Dixon Road.  The claimant acknowledged that he relayed

during his deposition that he first started feeling pain in his back on Saturday, May 25, 2013. 

The testimony of the claimant reflects that it was at the time he began experiencing pain that he

attempted to figure out what kind of activities caused it:

     Definitely.  Yes, sir.  Didn’t know if it was from the ditch witch
or straining on pulling the pipe. (T. 52).

The claimant added that he first felt the pain “early Saturday morning”. (T. 52).  

The claimant acknowledged that on Saturday, May 25, 2013, he did not contact his

supervisor, Mr. Thomas, or Mr. Montgomery, or anybody else to report the injury.  Additionally,

the claimant confirmed that he had the cell number of his supervisor if he wanted to contact him. 

The claimant testified that while he had sent texts to his supervisor, he had never done so on the

weekend.  The claimant concedes that because he had the cell number of his supervisor, he could

get in touch with him if he needed.  (T. 53).    
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Sunday evening, May 26, 2013, the claimant, along with his girlfriend and a friend – 

Tyler Madding, drove to Riverfest for a concert,   The claimant offered, regarding the identity of

the group in concert:

     Man, I don’t even remember the name of the group, because it
wasn’t none of my favorites.  I was just going to go. (T. 52).

The claimant conceded that goal was to hear the orchestra play and watch the fireworks.  (T. 53). 

The claimant does not recall if the fireworks had started before he left.

The claimant was off work Tuesday, May 28, 2013, because of the Memorial Day holiday

on Monday, May 27, 2013.  While acknowledging that there are normally people working in the

shop on Tuesday, he did not contact anyone to report his injury.  On Wednesday, May 29, 2013,

the claimant sent a text to his supervisor, Mr. Thomas, relaying that he would not be at work,

however failing to report that he had hurt his back at work. The claimant acknowledged that he

did not tell Mr. Thomas that he had hurt his back at work until he came back to work. (T. 55). 

The testimony of the claimant reflects that Mr. Thomas was informed of his injury when he

asked  him what was wrong and how it happened. 

The claimant treated with and ultimately underwent surgery by Dr. Brad Thomas.  The

claimant continued to work until shortly before his surgery.  The claimant was off work for four

(4) weeks following the surgery until his release by Dr. Thomas.  The claimant has not treated

with anyone since being released to return to work by Dr. Thomas.  The claimant’s testimony

reflects that Dr. Thomas did not place any restrictions or limitation on him at the time of the

release to return to work.  

In reviewing the medical records, the claimant acknowledged that the St. Vincent Health
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System emergency room notes on Sunday, May 26, 2013, reflect that he was seen at 10:15 p.m. 

The afore notes reflect a history of back pain with an onset four (4) days earlier.  The claimant

denied that his back pain started on Wednesday, May 22, 2013.  As to how the afore information

was obtained by medical personnel, the claimant offered:

     No, my mom filled out my paperwork at the ER and I assume
it’s just a rough estimate. 

     She liable to have.  Just, they wanted - - having a date, I really
don’t recall.  I don’t know. (T. 57-58).

The St. Vincent Health System emergency room records reflect, with respect to the “type of

injury” complained of by the claimant, “lifting and patient was digging a ditch”. (T. 58).  The

claimant concedes that he was not doing any heavy lifting at the Sylvan Hill job site.  As to the

entry in the emergency room records reflecting the onset of the claimant’s pain as “severe” and at

a “ten of ten”, the claimant testified:

     Yeah, I understand where you’re going with this, but when I
went to the ER it was a - - it was level ten. (T. 58-59).

The claimant was questioned regarding an entry in a May 28, 2013, report relative to his

visit to Arkansas Physician Management, Inc., reflecting that he denied any trauma, and that last

week jarred around by a piece of equipment. (CX #1, p. 22).  As to whether he was contending

that his injury was the product of bouncing on the equipment or the ditch witch, claimant relayed

he was just assuming.  (T. 59).  The claimant disputes the accuracy of the entry in the medical

record of a history of “right-sided low-back pain in the past”:

     No, I ain’t never been to the doctor - - said I had back pain
before. (T. 59-60).

Likewise, the claimant disputes the accuracy in the May 28, 2013, report of Arkansas Physician
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Management, Inc., reflecting, “a bit sore on Thursday night after work and more stiff on Friday

morning”:

     I don’t know why he would have wrote that. (T. 60).

Nevertheless, the claimant concedes that it is possible after digging the ditch that he would have

been sore on Thursday night and more stiff on Friday morning.  

After noting a contention that he injured his back pulling wire and riding a ditch witch on

May 22, 2013, May 23, 2013, and May 24, 2013, the claimant was questioned regarding the

specific date and mechanics of his back injury.  Responsive to his testimony that he was injured

on Friday, May 24, 2013, the claimant testified:

     I would just assume.  I would assume it was either riding that
ditch witch or when we pulled on that pipe. 

*          *          *

     You know, a lot goes on in three days when you’re digging a
ditch and trying to - - (T. 61).

The claimant acknowledged attending a safety meeting on May 8, 2013, wherein the

workers’ compensation injury process was described by Ms. Debbie Love.  Information

regarding authorized treating physicians for work-related injuries was also disseminated during

the May 8, 2013, safety meeting.   The testimony of the claimant reflects that both the Form AR-

N and the First Report of Injury regarding his claim were filled out by his mother and signed by

him.  The claimant acknowledged receiving a check in the amount of seven hundred and twenty-

eight dollars and sixty-four cents, ($728.64) from Lincoln Financial for short-term disability.  

During redirect examination, the claimant testified that when he left work on Friday, May

24, 2013, he did not know that he was injured, and did not have any pain until the next morning. 
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The testimony of the claimant reflects that he did not go to work on Wednesday, May 29, 2013, 

but rather his mother turned in the workers’ compensation documents on that day.  

Ms. Connie Laster, the claimant’s mother, is employed by respondent as Payroll

Supervisor, and works in the Administrative Building, which while on Dixon Road in Southwest

Little Rock, is a separate building next to the Maintenance Department area.  Ms. Laster has been

employed by respondent-employer for forty years.  

Ms. Laster testified that in May 2013, she became aware that the claimant had been

injured, explaining:

     I got a phone call from him on Saturday morning, got me out of
bed, because he said he was hurting in his back and down his hip
and his lower leg. (T. 70).

Ms. Laster’s testimony reflects that she took the claimant some pain medication that she had and

remained with him all day Saturday, and that the claimant got to feeling a little better after taking

the medication. Ms. Laster added that when she saw the claimant on Sunday, May 26, 2013, he

was feeling a little better.  

Ms. Laster’s testimony further reflects regarding the claimant:

     I saw him Sunday night at the ER.  I took him to the ER Sunday
night. 

*          *          *

     I met him at the ER.  Yeah, he called me and said - - was just
about in tears, that he just couldn’t walk.  So, my mother instinct
kicked in and said, “We’re going to the ER.” (T. 70-71). 

Ms. Laster met the claimant at the emergency room of St. Vincent Health Systems.  Ms. Laster

explained that she filled out “most of all the paperwork” on behalf of the claimant.  Following his



15

discharge from the emergency room, Ms. Laster testified that the claimant was driven home by

Tyler Madding.  Ms. Laster offered:

     Tyler met us at the emergency room with him; so, I don’t know
if it was - - I really don’t know who drove him home.  I know he
did - - well, I guess it was his girlfriend.  I think I saw her driving
the truck. (T. 71).

Ms. Laster testified that following the claimant’s emergency room discharge she proceeded to the

pharmacy at Walgreens to have his prescriptions filled, which she later delivered to his residence. 

As to the claimant’s condition on Monday, May 27, 2013, which was Memorial Day, the

testimony of Ms. Laster reflects:

     Well, they had given him a shot and medication both; so, he
seemed to be a little better, but they told him to follow up with his
regular doctor. (T. 72).

Ms. Laster testified that on Tuesday, May 28, 2013, she took the claimant to his regular

family doctor.  Ms. Lester’s testimony reflects that when she saw the claimant on Tuesday night

he appeared to be doing about the same.  Ms. Laster testified that she was present while the

claimant provided a history of his injury to the various doctors:

     That they were digging ditches one day on ditch witches and the
next day were pulling, I forget how many feet of PVC pipe. (T. 73).

The claimant underwent an MRI scan on Wednesday, May 29, 2013.  

Ms. Laster testified that she went to the claimant’s place of employment on Wednesday

morning.  As far as completing paperwork for workers’ compensation benefits on behalf of the

claimant, Ms. Laster’s testimony reflects:

     I went upstairs to work from my office at HR, got the
paperwork, took it over to Fred.  I took it to Debbie Love, over in
the Maintenance Department and talked with Fred. (T. 74).
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The testimony of Ms. Laster reflects that the information she included on the forms that she

completed was gained from talking with the claimant, who signed the forms. Ms. Laster testified: 

     I gave the paperwork to Debbie Love, whom you’re supposed to
turn them in to.  I, then, turned around and talked to Brad.

*          *          *

     No, she’d Brad’s secretary? (sic)

     Yes.  I turned around and talked to Brad.  He asked me what
was going on.  I told him what had happened.  He said “Well, let
me give you the number to call.”  I followed him around to two or
three different bulletin boards.  He couldn’t find it; it wasn’t
posted. He said, “I will email them to you later this afternoon.” (T.
75-76).

In response to the inquiry from Mr. Montgomery about the claimant, Ms. Laster testified:

     I told him about what they were doing on the job and that he
was injured. (T. 76).

Ms. Laster testified that she spoke with Mr. Montgomery on several occasions about the

claimant, especially after the claim was denied.   Regarding the afore, Ms. Laster’s testimony

reflects:

     Well, he was at my office and asked me about it and to see how
things were going, checking on Jeremy and that kind of thing, and I
told him - - this was probably a month or so when it had been
denied and he recommended that I file an appeal. (T. 78).

Ms. Laster offered that on the other occasions she spoke with Mr. Montgomery he was inquiring

how the claimant was doing following surgery. 

Debbie A. Love, the Operations Specialist II for the Maintenance Department, testified

regarding her job duties and responsibilities:

     Okay.  I handle the workman’s comp - - I’m liaison for the
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workman’s compensation between the Maintenance Department
and workman’s compensation [the Arkansas School Board]. . . (T.
84).

Ms. Love has held her current employment position for approximately four (4) years, inclusive of

May 2013.      

Ms. Love testified that reports work-related injuries of employees in the Maintenance

Department are eventually seen by her.  Ms. Love identified the employees documented as

having attended a May 8, 2013, safety meeting. (RX #1, p. 2-3).  Regarding the subject-matter of

the afore meeting, Ms. Love testified:

     I had handouts that I gave the procedures - - proper procedures
that - - the steps that they had to go through, because I had a phone
call with Melody Tipton.  And so, I step-by-step did the process,
again; so, then - - so that everybody would know how to do a claim
- - workman claim. [sic].

     The first thing they have to do is contact their immediate
supervisor on the work injury.(T. 86).

Ms. Love identified the handout material that was distributed during the May 8, 2013, meeting.

(RX #1, p. 4). Ms. Love added, regarding cards that were handed out with pertinent information

on them:

     Right.  Those cards were handed out and they were put in all of
- - installed in all of our vehicles.  All of our company vehicles that
they ride in have these with the numbers they were to contact in
case of an injury. (T. 87) (RX #1, p. 6). 

Ms. Love’s testimony reflects, regarding the information she relayed to the employees of

respondent-employer attending the May 8, 2013, safety meeting:

     I told them they had to contact first their immediate supervisor,
and then, they are to immediately after contact with them, report to
that number that was given out and that’s in all the vehicles to the
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workman comp, and at that time, they will take a claim over the
phone and they ask you, do you need medical attention at that time. 
If you say, no, they put no.  If yes, they tell you where to go - - they
authorize for you to go to one of facilities.  Then, they also have a
clause.  If you - - they ask that you fill out an N Form.  If it’s not an
emergency, where you have to just go to an emergency room after
hours, there is an N Form that they have to complete that I have to
send it to Melody.  And then, they’ll send me a copy of their first
report that they’ve done with them, they send a copy to me.  (T. 87-
88).

Ms. Love’s reference to the “N Form” is actually the Commission’s Form AR-N.  Ms. Love

testified that she elaborated on the seriousness of the claim reporting process during the May 8,

2013, safety meeting, explaining:

     Yes, that was reason I was on the agenda to discuss this again,
because Melody was having problems.  We were always having to
chase people around for the N Forms or they weren’t doing the
documentation; so, she came out - - she even came to the facility
before.  So, again I typed this out and I went by step-by-step on
what they were supposed to do, how you handle the procedure,
called them first, get the N Form to me, because I have - - the
supervisor has to fax that form and the original comes to me and
they give them a copy of the front and back, because it has their
rights on it on the backside. (T. 88-89).

Ms. Love offered that she discussed the nature of the injury that should be reported:

     Yes, I did.  I said all injuries, because the main thing that we
stress, and Melody wanted me to stress, was that even if you don’t
receive medical attention or don’t think you’ll need to go to the
doctor, we need some documentation; so, in case, it has - -
something comes down the line, then, they’ll have that claim on
there. 

*          *          *

     Everything has to be reported. (T. 89). 

Ms. Love’s testimony further reflects:
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     Yes, they did, because not only did I give the hand-out, I asked
for questions.  It’s open to questions, and you have people making
remarks and talking, you know, saying things, you know, and
objecting to things, but I told them, “This is the procedures that
you have to follow.” 

*          *          *
     Exactly, because I asked - - opened up for questions, and then,
after I spoke, Mr. Montgomery followed up right after me to make
sure to stress and indicate that they understand it. (T. 90-91).

During cross examination, Ms. Love explained that employees attending the May 8, 2013,

safety meeting did not sign a document evidencing their attendance: 

     We did not come up with that until later because of people
trying to claim that -  - because what they would do was run - - I do
payroll. 

     So, what I would do is run a “who’s here,” and give it to the
supervisor now who has attended.  So, I would bring my “who’s
here,” “who’s clocked in,” and we would notify that everyone was
there.  Because if they’re absent, it’s on that sheet. (T. 91-92).

As to her certainty of the claimant’s presence at the May 8, 2013, safety meeting, Ms. Love

testified: 

     Oh, I know for a fact that he - - 

     Because he was making comments and he was talking back at
me. (T. 92). 

Ms. Love acknowledged speaking with Ms. Laster on the Wednesday following

Memorial Day, May 29, 2013:

     It was afterwards, because he didn’t report - - I know he didn’t
report to work and I didn’t have a leave form and I believe she did
one for her son. (T. 95). 

Ms. Love denies receiving any workers’ compensation documentation regarding the claimant on 



20

Wednesday, May 29, 2013:

     No, sir.  He was not there.  I didn’t have any reports.  It came
later - - the N Form came out later and the dates were forged and I
got a call that asked could I get copies of the N Forms of his
injuries, because he had gone to the doctor and they had no
knowledge of it.  So, I was like, “Okay.  I’ll get one from his
foreman.”

     I can’t tell you that [the date].  It was after he returned.  She
called me after - - whenever she found out he had went to the
hospital. 

     Melody - - I mean Tiffany.  When they don’t have
documentations on people and they go to the doctor and stuff, they
call me and say, “Where’s the N Form?”  And so, I go to their
supervisor or foreman, and say, “I need this documentation.  I need
an N Form.”  And sometimes - - in this case, they filled it out after
and they put the date - - (T. 96-97).

Ms. Love acknowledged talking with Ms. Laster on Wednesday, May 29, 2013:

     I talked to Ms. Laster on the phone, because we talk all the time
about payroll and she said she would give me a Leave Form for
Jeremy. 

     No, I didn’t see her.  I called her and we talked on the phone.
(T. 97).

As to the date when the claimant’s Form AR-N was received Ms. Love testified:

     I know it was turned in late, because it comes to me? (sic)

     I do, because it came to me, but it came after the fact.  It came
after he returned back to work. (T. 97). 

Ms. Love elaborated:

     You will see the dates, because what I did was attach to it the
fax date that I received it and I faxed it to her the day that I
received it.  

     That’s on that [May 29th], but the fax sheet - - there’s a copy of
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a fax sheet when I submitted it to her.  Because anybody can put
any dates on the N Forms.  On my copies I have attached when I
faxed it to her and when I received it.  When I received it, I faxed it
to Melody, and my results should be on there. 

     I’m sure Mr. Montgomery does [have a copy of that document],
because I did write documentation to him.  When I fax, I keep it in
a folder, each sheet. (T. 98).

During re-direct examination, Ms. Love testified that the date the Form AR-N and other

workers’ compensation documents regarding the claimant was received was June 4, 2013. 

Thereafter, the testimony of Ms. Love reflects that she forwarded the documents to Ms. Tipton

with the TPA.

During re-cross examination, Ms. Love confirmed that she received the workers’

compensation claim documents from the claimant on June 4, 2013, when he returned to work. 

As to the documents provided to her by Ms. Laster, Ms. Love testified:

     His mom had - - well, like I said, she came over.  When I went
to payroll later, at the ending of payroll, she gave me a folder.  She
had gotten a folder and she was doing leave forms for him, which
is - - you know, I can’t say, “Look here, that’s not really the
procedure we do,” but she did have leave forms for him.  He hadn’t
done any leave forms.  She got the leave forms for him and gave
them to me. 

*          *          *

    No, after.  I docked him.  I docked him.  If somebody is not here
and I don’t have a leave form I put Code 97 and that means that
their paycheck will be docked.  And so, I let her know I didn’t have
a leave form for him and she did one for him. (T. 104-105).

As to whether she spoke with Ms. Laster on Wednesday, May 29, 2013, Ms. Love testified:

     I talk to her every Wednesday, or almost every day because I’m
at the payroll and she’s head of payroll.  She does our payroll.  But
I called her - - and if I don’t have leave forms for him, I let her
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know, to tell Jeremy he needs to give leave forms. (T. 105).

Franklin P. Thomas is the foreman over the Electrical Department in the Maintenance

Department of respondent-employer.  The testimony of Mr. Thomas reflects that he was the

immediate supervisor of the claimant in May 2013.  As to his receipt of a report in May 2013 of

the claimant having been hurt at work, Mr. Thomas testified:

     Yes, after he had reported his - - he’d been off a few days and
he had sent me a text that he had - - this was, I think, on a
Wednesday, he had texted me a message that he was not going to
be in, that he would be calling me later explaining that.  I think that
was on, like, Wednesday after the following the week before that.
(T. 107-108).  

Mr. Thomas identified the texts he received from the claimant, which are included in the hearing

record. (RX #1, p. 10-12). The first text from the claimant was had on May 21, 2013, reflecting

that he would be into work late.  The testimony of Mr. Thomas reflects that a text was received

from the claimant at 6:31 a.m. on Wednesday, May 29, 2013, indicating that he would not be in

to work.   Mr. Thomas testified that he did not receive any information from the claimant about

any problems he was having before receipt of the May 29, 2013, text.  The testimony of Mr.

Thomas reflects that the next text he received from the claimant was at 6:54 a.m. on Thursday

May 30, 2013, which disclosed, “Hey Frank, its Jeremy, and I’m not going to be in then.  I’ll call

you later today. Give update of what’s going.” (T. 109-110).  

The testimony of Mr. Thomas reflects that his response to the May 31, 2013, text of the

claimant’s absence from work was to remind him that if he was off work for three (3) days he

needed a doctor’s excuse when he returned to work.  Mr. Thomas testified that at the time of his

response text to the claimant on May 31, 2013, he was not aware that the claimant was claiming
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a back injury at work.  Mr. Thomas testified that the claimant did return to work on June 7 or

June 8, 2013, and continued working until he had back surgery.

Mr. Thomas testified that he was in and out of the job site of the Sylvan Hills job which

took place on May 22, 2013, May 23, 2013, and May 24,2013.  Mr. Thomas offered that while he

was on the job site on May 24, 2013, he probably left around 2:00 p.m.  Mr. Thomas denies that

the claimant reported to him that he was injured on the Sylvan Hill job. Mr. Thomas confirmed

his attendance and the contents of the May 8, 2013, safety meeting.

During cross-examination, Mr. Thomas testified that the Sylvan Hill job involved putting

pipe together and trenching the ditch, and included riding equipment –  the Trencher.  The job

entailed pulling on wire and pipe.  Mr. Thomas testified that he learned “the following Thursday”

that the claimant was claiming that he had a work-related injury, when he was informed by Mr.

Montgomery.    

Bradford Montgomery, Director of School Facilities and Maintenance, for respondent-

employer oversees thirty-seven (37) schools, and any issue with regard to maintenance or work

that needs to be done at one of the schools goes through his work area.  Mr. Montgomery’s job

duties include overseeing the employees in the Maintenance Department, to include being  made

aware of any type of work injuries of those employees.

As far as the reporting process in place relative to work-related injuries, the testimony of

Mr. Montgomery reflects:

     Correct.  If I’m the first person finding out about an injury of
one of our employees, something has gone awfully wrong. (T.
121). 

Mr. Montgomery confirmed the occurrence and content of the May 8, 2013, safety meeting.   Mr.



24

Montgomery testified regarding e-mails he received from Karen Lemmer, the safety coordinator

for the Maintenance Department:

     Safety roll call.  We were - - backing up little bit, we had
worked in staff meetings to develope a process where we got in
front of all of our employees every month and discussed anything
and everything that was important regarding safety; workers’ comp
and workers’ comp claims process is inherently a part of safety.

*          *          *

     This is.  I had asked Ms. Lemmer, as our Safety Coordinator, to
draft an agenda for my review and she did that.  She forwarded it to
me; I discussed it with myself and Debbie Love, who is one of the
presenters here.  And I sent back to her or I informed her that “This
is good, let’s proceed.” (T. 121-122).

Mr. Montgomery elaborated on the topics – workers’ comp process and right to know –  that Ms.

Love addressed, as reflected on the agenda:

     Yes, sir.  The reason for that is we had had on a couple of
situations where employees had sought medical treatment, received
medical treatment, and we were not informed, and that caused us a
great deal of, I guess, discomfort for me, because I immediately get
calls from workers’ comp saying, “What’s going on with this
employee?  Why haven’t you told us.”  And really, you know, my
staff is supposed to handle that, but they can’t unless they know
what’s happened. (T. 122-123).

Mr. Montgomery elaborated in the information disseminated during the May 8, 2013, safety

meeting on the employees of the maintenance department of respondent-employer as well as the

basis for the afore. (T. 123-127).

Mr. Montgomery testified regarding the short-term disability benefits plan in place for

employees of respondent.  The plan is administered by the Lincoln Financial Group includes a

core plan that is paid by respondent.  Pursuant to the core plan the employee gets up forty percent
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of his weekly benefits paid.  (T. 127-128).

The testimony of Mr. Montgomery reflects, regarding the location of one of the bulletin

boards in the Maintenance Department:

     When you come into the front door, to your immediate left is
the time clock.  There’s a door just past the time clock and when
you open that door, that’s the bulletin board you would see on your
left. (T. 129).

Mr. Montgomery noted that the board has the caption, “Your right to know” as one of the

headings, and that the workers’ compensation Form P is posted on it.  Mr. Montgomery testified

that the information contained on the Form P is not the procedure addressed during the May 8,

2013, safety meeting, adding:

     No, that would not, [sic].  This is a required posting by law.  I
actually put the board together, because of some other incidents in
the past, where we needed to make sure that all employees were
informed of what their rights are; not just with regard to workers’
comp, but other Department of Labor requirement. (T. 129). 

During cross-examination Mr. Montgomery elaborated on the employees’ access to the

bulletin board noting its proximity to the time clock:

     Well, it’s fair to say that.  Actually, all the employees pass
through this hallway.  That’s a hallway you’re looking at, it gets
you from one side of the building to the other; and so, it’s not
immediately next to the time clock, right. 

*          *          *

     Well, they clock in, and they go meet with their foreman to get
their assignments, and their foremen are upstairs; all the foremen
are upstairs.  So, they do cross that hallway all day, every day. 

     The break room, by the way, is on the other side of that hallway.
(T. 131).



26

Mr. Montgomery testified regarding a visit that he had with the claimant’s mother

regarding the claimant’s condition:

     I can’t pin down the date, but I do remember she came over and
visited, yes. 

*          *          *

     To answer your question, she did and she came about a week
later.

     Let’s just put it that way.  She came about a week later.  This
was after I had received an email from workers’ comp saying,
“What’s going on?  What do you know about Jeremy Laster?”  To
which I answered, “I don’t know.  What about Jeremy Laster?

     I don’t recall the particulars of the conversation.  It was in
regard to Mr. Laster’s injury and - - 

     Yeah, no.  Yeah, it was in regard to his injury.  And we didn’t
talk very long.  She was in and out in probably five minutes. 

     I don’t think she gave them [forms] to me directly.  I think I
may have referred her to Debbie Love, who handles - - Debbie is
our personnel and workers’ comp and payroll person in my
Department. 

     She probably gave her Mr. Laster’s leave forms and the
workers’ comp form. (T. 132-133). 

Mr. Montgomery acknowledged that shortly after the Memorial Day holiday he was aware that

the claimant was claiming to be injured on the job.   The testimony of Mr. Montgomery reflects

that the telephone number that an employee is required to call in connection with a work-related

injury is the telephone number reflected on the cards that were provided to the employees and

placed in the vehicles of respondent.  Further, Mr. Montgomery testified that the telephone

number is not posted on the bulletin board.  Responsive to the question as to whether he
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accompanied Ms. Laster in looking for the telephone number on the bulletin board, Mr.

Montgomery testified:

     No, I was not looking - - I’m trying to clarify it for you.  I was
not looking for that number, because - - on that board, because I
know it would not be on that board, because I created that board
and that board is only for mandatory postings by law. 

*           *           *

     What she was looking for is that other exhibit that shows the
three different places you could be treated - - that’s in the exhibit.
(T. 134-135).

Regarding an employee’s access to the information on the cards in the vehicles of

respondent after work hours, Mr. Montgomery testified:

     Correct.  If you’ll look back in your exhibit, there’s three things;
there’s the cards, that’s one exhibit, which they had a card for their
dashboard and a card they could put in their wallet.  But there was
also a sheet that was handed to them.

     Two sheets; one that said, “Here’s the process.”  The second
sheet said, “Here’s were you can be treated.”  So, they were handed
to them in person, every single employee. (T. 135). 

Mr. Montgomery denies that he accompanied the claimant’s mother in searching the bulletin

boards for a telephone number that she needed to call in connection with the claimant’s workers’

compensation claim:

     Well, yes.  The number to call is very simple.  And we’ve got in
our files, we’ve got it on - - I could have just simply gone to a truck
got the number.  I could have gone to Karen Lemmer, the - - the
coordinator and got the number, the sheets, everything. (T. 136). 

During redirect examination Mr. Montgomery acknowledged that he walked around the

Shop and the Maintenance Department with Ms. Laster, the claimant’s mother, trying to look at
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bulletin boards.  Regarding the information that they were searching for during the afore, Mr.

Montgomery’s testimony reflects:

     Well, as I recall at this late date - - as I recall, she wanted the - -
it’s in your exhibits there, the handout or the list of facilities you
could report to if you had an injury. (T. 139).

Mr. Montgomery denies that the above search was an effort to locate the telephone reporting

number.  Mr. Montgomery offered regarding access to the identify of the medical providers:

     Right.  Right.  And normally, we had it posted on the doors and
bulletin boards.  I remember we took it down, because that one
facility changed, and they didn’t - - they wanted us to do away with
them, I recall. 

     And so, apparently we didn’t get it back up in a timely manner.
(T. 140).

The medical in the record reflects that the claimant was seen at the emergency room of St

Vincent Health System on Sunday, May 26, 2013, at 10:20 p.m., relative to low back pain.  The

emergency room report regarding the afore visit reflects that the source of the basic information

was the patient.  The afore reflects, in pertinent part:

History of Present Illness
The patient presents with back pain.  The onset was 4 days ago. 
The course/duration of symptoms is constant.  Type of injury:
lifting and pt was digging a ditch.

     The location where the incident occurred was at work. 
Radiating pain: none.  The character of symptoms is sharp.  The
degree of onset was severe, 10/10.  The degree at present is severe,
10/10.  The exacerbating factor is movement.  The relieving factor
is none.  Risk factors consist of none.  Prior episodes: none. .   .   

*          *          *

     Discharge (Ordered) 5/26/2013 23:07 CDT, Discharge to:
Home. . . 
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Patient was given the following educational materials: BACK
SPRAIN/STRAIN, HYDROCODONE, FLEXERIL, MEDROL
DOSE PACK.
Follow up with: Follow up with primary care provider within 1-2
days. .    (CX #1, p. 4-6)

The medical in the evidence reflects that the claimant was seen on May 28. 2013, at

Arkansas Physician Management, Inc.  The report of the afore visit reflects, in pertinent part:

Chief Complaint
JEREMY comes in today with c/o lower back pain.  Pt denies any
trauma, but says last week was “jarred around by a piece of
equipment”
HPI
Regular patient of Dr. Roberts here today for evaluation of low
back pain.  He drove a ditch witch on Thursday for work which
bounced him around a lot.  He does have a history of right-sided
low back pain in the past.  He was a bit sore on Thursday night
after work and more stiff on Friday morning.  By Saturday he could
not walk.  He took some Aleve and an old pain medication which
did help for several hours.  By Saturday night his pain had
worsened and he went to St. Vincent ER where x-rays were
apparently abnormal.  He was told by the ER doctor that he needed
an MRI.  He was sent home with prescriptions for Flexeril,
hydrocodone, and steroids.  He was given 2 injections in the ER,
probably steroids and pain medication.  He does feel better when
he takes the mediation.  He is now complaining of some pain
radiating down the back of the left leg.  No bowel or bladder
dysfunction. (CX #1, p. 22). 

The evidence reflects that on May 29, 2013, the claimant signed a Form AR-N,

Employee’s Notice of Injury, which identified as the date of injury, May 24, 2013, the body part

injured as his back, and the date that the respondent was notified as May 30, 2013.  The Form

AR-N also provides as a description of the injury, “riding ditch-witch bouncing around & pulling

PVC pipe in ditch. Back & leg pain started in __ 5-24-13.  Ended up in ER on 5-26-13".  (CX #1,

p. 23).  The Form AR-N reflects a stamp of having been received by respondent on June 4, 2013. 
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The medical in the record reflects that the claimant was seen at Concentra on June 5,

2013.  The report relative to the afore visit reflects, in pertinent part:

CHIEF COMPLAINT:
Patient is a 32 year old male employee of Pulaski County Special
School Dist who complains about his Back which was injured on
5.24.2013.

PATIENT STATEMENT:
Patient states: “was digging a ditch and pulling pipe thru the ditch”

*          *          *

HISTORY OF PRESENT ILLNESS:
Patient was digging a ditch on 5/24 started having some back pain
with radiation down leg.  Pain became so bad that went to ER for
evaluation and treatment.  Patient was given medrol dose pack,
Norco, flexeril but continued to have patient then went to PCP
were MRI.  Patient MRI, showed a protrusion at L3/L4 once the
PCP noted that it was workmens comp related, was sent here for
evaluation and management.  Patient is currently out of all
medications.  The pain is located on lower back and lumbar region. 
Pain Intensity Level: 10/10.  The pain radiates to the left knee.  He
cannot identify any alleviating factors.  Denies bowel or bladder
changes and urinary incontinence.

*          *          *

PE:

*          *          *

MUSCULOSKELETAL:
Lumbar:
–   Pt is in mild distress
–    guarding in extension guarding in flexion
–    palpation is positive for mild tenderness at L3 L4 L5
–    Lumbar ROM is decreased to all planes.
–    normal motor exam
–    Reflex testing is normal and equal bilaterally to Achilles and      
 Patella
–    SLR is positive bilaterally in the seated position.  
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*          *          *

X-RAY / LAB REPORT:
Lumbar series 3v reviewed from ER was negative.
MRI:
MRI: Positive for disc bulging at L3/L4
***************************************************
ASSESSMENT:
1.   Lumbar radiculopathy.
2.   Disc protrusion with nerve rood compression L3/L4.

PLAN:

Medication: Lortab 10/325mg 1 tab po q4 prn pain and
cyclobenzaprine 10 mg po qHS prn. 

Home Exercise program as instructed.

ACTIVITY STATUS:
Modified activity
–    No pushing/pulling over 5 lbs. of force.
–    No bending more than 5 times per hour.
–    No lifting over 5 lbs. 
–    No squatting, kneeling, or climbing stairs or ladders.

PATIENT REQUIRES CONSULTATION WITH: Orthopedic
spine surgeon Urgent. (CX #1, p. 24-25).

The claimant underwent surgery under the care of Dr. Brad Thomas on August 27, 2013. 

The operative report relative to the afore reflects a preoperative diagnosis of herniated disk at L3-

4 off the left-hand side, as well as the same as the postoperative diagnosis.  The operative report

further reflects:

PROCEDURE:
1. Left-sided L3-4 laminotomy for decompression.
2. Left-sided L3-4 microdiskectomy.
3. Use of intraoperative microscope. 

*          *          *
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NARRATIVE:
The patient was brought to the operating room and intubated per
Anesthesia.   .    .    .  I then used a series of Kerrison punches to do
a laminotomy on the left at L3 and L4.  The microscope was
brought in.  I then removed the ligamentum flavum, exposing the
thecal sac and the takeoff of the L4 nerve root.  The D’Errico nerve
root retractor was used to retract medially.  There was a large disk
herniation under this.  I incised it with a knife.  Using pituitary
rongeurs, I removed a very large herniated disk. I then copiously
irrigated, placed a drain, tunneled it, and secured it in place. . . (CX
#1, p. 28-29). 

The evidence in the record reflects that the claimant underwent an MRI scan of the

lumbar spine without contrast on September 5, 2013, pursuant to the directions of Dr. Thomas. 

The radiology report regarding the afore reflects, in pertinent part:

HISTORY:   Degenerative disc disease.  Low back pain.  Status
post lower lumbar spine surgery/laminectomy.

COMPARISON:   May 30, 2013.

*           *          *

FINDINGS:
Vertebral bodies demonstrate normal height and marrow signal. 
Minimal levoscoliosis is reidentified.

*          *          *

L3/L4:
The patient is status post left L3 laminotomy.  Postoperative
granulation tissue is partially encasing the left L4 nerve root within
the spinal canal.  Postoperative seroma is seen at the site of the
laminectomy which measures approximately 1.5 centimeters in
diameter.  Degenerative disc disease is again seen with disc
desiccation and diffuse disc bulge.  Minimal bilateral foramina
narrowing persists.  No recurrent disc herniation.

L4-L5:
Degenerative disc disease is again seen with partial disc
desiccation and preserved disc height.  Diffuse disc bulge is
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reidentified with a tiny central disc protrusion.  Minimal canal
stenosis is again seen.  No foraminal narrowing. 

L5-S1:
Degenerative disc disease is again seen with disc desiccation.  A
broad-based mild to moderate right paracentral disc protrusion is
again seen with mass effect on the right S1 nerve root.  No central
canal stenosis or foraminal narrowing. 

The facet joints are well aligned at all levels.  No pars fractures. 

IMPRESSION:
1.   Status post left L3 liminotomy.  Postoperative seroma at the
site of laminotomy.  Postoperative granulation tissue encasing the
left L4 nerve root within the spinal canal.  No recurrent disc
herniation at L3/L4.

2.   Stable degenerative disc disease at L4-L5.  Stable minimal
canal stenosis at this level due to small central disc protrusion
superimposed on disc bulge.  

3.   Stable degenerative disc disease at L5-S1.  No change in mild-
to-moderate size right paracentral disc protrusion impinging the
right S1 nerve root.  (CX #1, p. 30-31).

The evidence reflects that the claimant was seen in follow-up at Little Rock Neurosurgery

Clinic by Dr. Thomas on September 6, 2013.  The chart note relative to the afore visit reflects, in

pertinent part:

Imaging:
MRI:   MRI of the lumbar spine was reviewed showing a small,
possible, residual piece of disk to the left at L3-4 with some
stenosis.  There are also postop changes at this level with scar
tissue.  There are no signs of infection.  There is a small,
superficial postop seroma.  No canal involvement. 

Assessment and Plan:
At this point, we discussed with Mr. Laster that he does have some
mild stenosis on the left, but since he has slightly improved over
the past few days, we are going to give this more time.  I will give
him a prescription for physical therapy for his low back and left leg
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and he will follow up in two weeks’ time.  We will release him
back to work on Monday with light-duty and give him a refill on
his Robaxin.  If he does continue to have pain, at his followup in
two weeks, we may recommend epidural steroid injections and, as
a very last option, an L3-4 decompression and fusion.  Since he has
slightly improved, we will give this more time and hopefully he
will continue to improve. . . (CX #1, p. 32). 

The medical in the record reflects that while the claimant was released by Dr. Thomas to light

duty work effective September 6, 2013, respondent did “not allow” light duty.  As a consequence

of the afore the claimant did not return to work until his full duty release on September 24, 2013.

(CX #1, p. 34-37).  The final correspondence of Dr. Thomas relative to the claimant contained in

the record is a April 8, 2014, note.  The afore reflects, in pertinent part:

Mr. Laster is a patient of mine.  I saw him back in September of
2013.  At that point, he was doing very well and I recommended
him finishing physical therapy and going back to work at full-duty. 
At this point, I am going to release him with absolutely no
restrictions.  He can certainly go back to work and get a CDL
licence.  In my opinion, that should not be a problem. (CX #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include May 24, 

2013, during which time the claimant earned an average weekly wage of $702.00, generating

compensation benefit rates of $468.00/$351.00, for temporary total/permanent partial disability. 

3. On May 24, 2013, the claimant sustained an injury to his back arising out of and
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in the course of his employment.

4. The claimant was temporarily totally disabled for the period commencing August 

27, 2013, and continuing through September 24, 2013.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of May 24, 2013. 

5. The respondent has controverted this claim in its entirety.   

    CONCLUSIONS

The claimant maintains that while within the course and scope of his employment he 

suffered an injury to his back which required surgery and rendered him temporarily totally

disabled for a period of time.  Respondent deny that the claimant sustained a compensable injury. 

Respondent also maintain that the claimant failed to timely report a work injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.   

Compensability

Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002) defines “compensable injury”:

(i)   An accidental injury causing internal or external physical harm
to the body .     .    . arising out of and in the course of employment
and which requires medical services or results in disability or
death.  An injury is “accidental” only if it is caused by a specific
incident and is identifiable by time and place of occurrence;

(ii)   An injury causing internal or external physical harm to the
body and arising out of and in the course of employment if it is not
caused a specific incident or is not identifiable by time and place of
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occurrence, if the injury is:
(b)   A back or neck injury which is not caused by a specific
incident or which is not identifiable by time and place of
occurrence [.]

In the present claim, the claimant had been employed by respondent for approximately

five (5) to six (6) years as a lighting specialist in the Maintenance Department.  There is no

evidence in the record to reflect that the claimant suffered from or required medical treatment

relative to his back prior to May 2013.  There is not a dispute regarding the claimant’s job duties

and the physical demands thereof while performing an assigned job on the campus of the Sylvan

Hill School during the period May 22, 2013, May 23, 2013, and May 24, 2013.  Of particular

note are the strenuous physical activities discharged by the claim on Friday, May 24, 2013, which

entailed pulling and adjusting the wires at a junction box that had been covered.

The claimant did not appreciate any symptoms of pain or discomfort in his spinal area

following the work performed at the job site on May 24, 2013.  Indeed, the claimant clocked out

at his regular time on Friday, May 24, 2013.  The evidence discloses that on either late Friday

night or early Saturday morning, May 25, 2013, the claimant experienced symptoms in his back

such that he contacted his mother, who proceeded to his residence with pain medication.  There

is no evidence in the record to reflect that the claimant engaged in strenuous physical activities,

other than that performed at work on Friday, May 24, 2013, prior to seeking medical treatment

for his symptoms on Sunday, May 26, 2013.

The first medical treatment obtained by the claimant following the onset of symptoms

was had at the emergency room of St. Vincent Health System on Sunday, May 26, 2013.  In

relaying a history of his injury to medical providers, the claimant attributed same to his
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employment activities of the prior workweek.  The medical records relative the claimant’s May

26, 2013, emergency room visit disclosed the presence of objective findings.  Among the

medicines for which the claimant was provided prescriptions during the emergency room visit

were Flexeril and Hydrocodone.

The claimant ultimately underwent an MRI scan which disclosed the presence of a

herniated disc at the L3-L4 level. The claimant underwent surgery by Dr. Brad Thomas relative

to the diagnosed herniated disc on August 27, 2013.

Throughout the medical records, the evidence discloses that the claimant always

attributed his injury to his employment activities.  In order to prove a compensable back injury,

the claimant is required to prove either that he sustained an injury arising from a specific incident

identifiable by time and place of occurrence or that he sustained an injury arising out of and in

the course of employment that is the major cause for the disability or need for treatment.  The

court has noted that there will be times when a claimant’s account of a work-related incident and

the resulting injury is the only evidence available as to the causation between the two, and, as a

consequence, the issue of causation resolves down to a matter of credibility.  Stephens Truck

Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997).

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of

the evidence: 1) an injury arising out of and in the course of employment; 2) that the injury

caused internal or external harm to the body which required medical services or resulted in

disability or death; 3) medical evidence supported by objective findings, as defined in Ark. Code

Ann. §11-9-102 (16), establishing the injury; and 4) that the injury was cause by a specific
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incident and identifiable by time and place of occurrence.  

As noted above, there is not a dispute regarding the nature of the physical demands of the

claimants job activities at the Sylvan Hill Schools job site during the period encompassing May

22, 2013, through May 24, 2013.  The claimant presents credible testimony regarding his activity

level from the time he last worked on Friday, May 24, 2013, until he sought medical treatment at

the emergency room of St. Vincent Health Systems on Sunday, May 26, 2013.  The evidence

preponderates that the distinction between the physical job activities that the claimant performed

on May 24, 2013, and that performed on the other occasions at the Sylvan Hill School job site

was the strenuous pulling and adjusting of the fiberoptic cables/wires through the PVC pipe at

the junction box.  It is not a prerequisite to compensability that the claimant identify the precise

date upon which an accident injury occurred, rather only that the occurrence of the injury is

capable of being identified. Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369

(2001).    

The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he sustained an injury to his back on May 24, 2013, arising out of and in the course

of his employment which caused internal harm to his body, in the form of an HNP at L3-L4,

requiring medical services and resulting in disability, with medical evidence supported by

objective findings, MRI scan, and that the injury was caused by a specific incident.  Respondent

has controverted this claim in its entirety. 

Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer shall promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in
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connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  Whether a medical procedure or device is reasonable

and necessary is a question for the Commission.  The injured employee must prove that medical

services are reasonably necessary by a preponderance of the evidence.  The afore services may

include that necessary to accurately diagnose the nature and extent of the compensable injury and

to reduce or alleviate symptoms resulting form the compensable injury. Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 S.W.2d 845 (1983). 

The claimant sought and obtained medical treatment at the emergency room of St.

Vincent Health System on May 26, 2013, in connection with May 24, 2013, compensable back

injury.  The claimant underwent diagnostic studies, was provided medication, and directed to

follow up with his primary care physician.  The claimant was ultimately referred to a

neurosurgeon, Dr. Brad Thomas, and underwent surgery in the treatment of the herniated disc. 

The evidence preponderated that the medical treatment rendered to the claimant was reasonable

and necessary in connection with the May 24, 2013, compensable back injury.  Respondent has

controverted this claim in its entirety.

Temporary Total Disability 

Temporary total disability is that period within the healing period in which a claimant 

suffers a total incapacity to earn wages.  Arkansas State Hwy and Transp. Dep’t v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period is that period of healing of an injury

which continues until the claimant is as far restored as the permanent character of the injury will
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permit. Georgia-Pacific Crop. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998).  In the

instant claim, the claimant was released to return to work without restrictions effective

September 24, 2013.  The claimant was off work pursuant to the directions of his treating

physician from August 27, 2013, through his release to full duty.  The respondent has

controverted this claim in its entirety. 

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $468.00, for the period

commencing August 27, 2013, and continuing through September 24, 2013, as a result of the

May 24, 2013, compensable injury.  Said sums accrued shall be paid in lump without discount. 

Respondent may claim credit for sums heretofore paid toward the afore obligation in the form of

short-term disability benefits.

The respondent shall pay all reasonably necessary medical, nursing, and other apparatus

expenses arising out of and in connection with the treatment of the claimant’s May 24, 2013,

compensable injury, to include medical related travel.

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED. 

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


