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STATEMENT OF THE CASE

On May 7, 2017, the above-captioned claim was heard in Mountain Home,

Arkansas.  A pre-hearing conference took place on December 9, 2013.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations and

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of another one at the hearing, they are the following three, which I

accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/self-insured employer relationship existed on or about

December 22, 2012, and at all relevant times.

3. Respondents have controverted this claim in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained a compensable injury while performing

employment services.

2. The claimant contends that she reported her injury immediately after it

happened to the appropriate supervisor.

3. The claimant contends that she had no prior medical problems with her left

foot other than blisters from working several hours in a row.
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4. The claimant contends that it is the respondents’ responsibility to pay all

related medical expenses.

Respondents:

1. Respondents contend that the claimant did not suffer a compensable injury

on or about December 22, 2012, or at any other time while working for the

respondent-employer.

2. It is the respondents’ position that the claimant’s need for medical treatment,

if any, is associated with pre-existing and underlying problems, and not an

acute injury.

3. Respondents further contend that the claimant was not performing

employment-related activities at the time of her alleged injury.

4. Respondents contend the medical documentation does not support a

compensable injury, nor does it support entitlement to indemnity benefits in

the event compensability is found.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Respondents’ Proffered Exhibit 4 will not be admitted into evidence.

4. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.

5. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury.

6. Claimant has not proven by a preponderance of the evidence that she is

entitled to reasonable and necessary medical treatment.

PRELIMINARY RULINGS

Admission of Respondents’ Proffered Exhibit 4

At the hearing, Claimant sought the admission of a handwritten statement dated

December 24, 2012 (two days after the incident at issue) and purportedly signed by “Sarah

Vilches, LPN.”  The following colloquy took place:

MR. SPENCER:  Thank you, Your Honor.  Clearly, it was obvious that Ms.
Wood wanted to introduce that and supplement the actual testimony.  The
claimant was, if the witness was here then obviously she could argue that we
have the right to cross, otherwise now that she’s told us that she was unable
to get [the] witness here, that’s clear hearsay evidence and we would object
to its introduction on that basis.

JUDGE FINE:  Ms. Wood, what’s your response to this?

MS. WOOD:  Judge, our response is that this is a witness who no longer
works for the employer.  We made great efforts, went to great effort to try to
find her, there were two different last known addresses, we’ve sent letters to
those, we’ve sent subpoenas to those.  Those were returned.  There were
last known phone numbers and they were, there’s been no luck in getting in
touch with this witness.  I do have a witness here today, Candise Ross, who
can testify that it’s a business records [sic].  That form that the statement is
written on is one that is regularly kept at Pine Lane; it’s used for both
residents’ accidents, employee accidents, and she can testify to it being a
regularly kept business record.

JUDGE FINE:  All right.
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MR. SPENCER:  Well, Your Honor, if I could respond briefly.  It is a, it is only
a business record in that they prepare that in terms of preparing and
accelerating their case.  It is not a regularly kept business record; it is
something that they put in the file in terms of trying to prepare a defense in
this case.  And I think that that under the rules is not deemed to be a quote,
a business record and business record exception to the hearsay rule.

JUDGE FINE:  Well–

MS. WOOD:  Judge, I’d also point out that Claimant’s counsel argued that
the rules of evidence don’t apply in workers’ comp and Ms. Ross can also
testify that she, it’s her understanding that this witness, Sarah Vilches, is no
longer in the area.

JUDGE FINE:  Well, I will go ahead and based upon what both of you have
said I’m going to go ahead and take the objection under advisement.  I’m
going to go ahead and put this into the record as a proffered exhibit.  I’ll rule
on its admissibility in the opinion and I’ll go ahead and hear the testimony
you’ve offered along the lines of it.  Let me ask you, Ms. Wood, the
statement that’s in here on this exhibit, are you offering that to prove the truth
of the matter asserted?

MS. WOOD:  Of what the witness wrote, Your Honor?

JUDGE FINE:  Yes.

MS. WOOD:  Yes, sir.

JUDGE FINE:  Okay, fair enough, that helps me on this.  Is this a form that’s
kept by your client?

MS. WOOD:  Yes, sir, it’s similar to the other two forms that have been
admitted.

JUDGE FINE:  Okay, all right.  It says on the top of it it’s the OTLC witness
statement form.  Is it by any chance the OLTC?  Is it the Office of Long Term
Care maybe that’s just a typographic error?

MS. WOOD:  Certainly could be, Judge.

JUDGE FINE:  Okay.  I just, I looked at this and surmised this as something
from the Department of Human Services and that stood for, based upon
what Pine Lane is [a nursing home], I surmised that this was [an] Office of
Long Term Care witness statement form, but it may not be.  Maybe you can
flesh that out in the testimony.
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MS. WOOD:  Yes, sir.

JUDGE FINE:  I just wanted to find out about that.  Fair enough.  Again, I’ll
consider that now to be a proffered exhibit and I’ll rule on its admissibility in
the opinion.

This issue falls within the purview of Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2012),

which states:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

Under this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After

consideration of this matter, I find that admission of the statement would not help to “best

ascertain the rights of the parties.”  I have no means with which to assess the credibility of

Vilches or determine the truthfulness of the account in her purported statement.  For this

reason, Respondents’ Proffered Exhibit 4 will not be admitted into evidence.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; her husband, Robert Kidd; and

Candise Ross, a certified nursing assistant (“CNA”) at Respondent Pine Line Therapy and

Living Center (“Pine Lane”).  In addition, Erinn Hosford, a former CNA at Pine Lane,

testified via deposition.
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1Per Commission policy, this exhibit, along with Claimant’s Exhibit 4 and
Respondents’ Exhibit 5, have been retained in the Commission’s file.

In addition to the prehearing order discussed above, also admitted into evidence in

this case were the following:  Claimant’s Exhibit 1, her September 16, 2013 motion to

recuse, brief in support thereof, and attached documentation, consisting of 394 pages1;

Claimant’s Exhibit 2, correspondence pertaining to her constitutional issue, consisting of

one index page and six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of

her medical records, consisting of one index page and seven numbered pages thereafter;

Claimant’s Exhibit 4, the transcript of her deposition taken on July 2, 2013, consisting of

34 numbered pages; Respondents’ Exhibit 1, their response to Claimant’s motion to

recuse, consisting of a one-page enclosure letter and 21 numbered pages thereafter;

Respondents’ Exhibit 2, another compilation of Claimant’s medical records, consisting of

one index page and six pages thereafter; Respondents’ Exhibit 3, non-medical records

including Claimant’s wage records and the written statements of Erinn Hosford and

Candise Ross, consisting of one index page and three pages thereafter; and Respondents’

Exhibit 5, the transcript of the evidentiary deposition of Erinn Hosford taken on May 5,

2014, consisting of 21 numbered pages.

Adjudication

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on September 16, 2013 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative
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law judges are unconstitutional.  Respondents have argued that this motion is without

merit.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

progeny.  Claimant has not sought to distinguish Long or to argue that it should be

modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Whether Claimant sustained a compensable injury.

Claimant worked for Respondent Pine Lane during the time period relevant to this

claim.  She has alleged that on December 22, 2012, she sustained a compensable injury

to her left lower extremity while she was at work.  Respondents have countered that this

injury is not compensable because (a) she was not performing employment-related

services at the time of the incident; and (b) her alleged condition is a pre-existing one.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines “compensable

injury”:

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2012).  “Objective findings” are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between
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2Rauls also wrote:  “[Claimant’s x-rays] do show an Achilles insertional spur and
maybe a crack through that.”  (Emphasis added)  Nothing before me shows that the
spur was acute as opposed to degenerative in nature, and I cannot credit a finding of a
crack that even the physician was unsure of.  Speculation and conjecture cannot serve
as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575
S.W.2d 155 (1979).  See also Frances v. Gaylord Container Corp., 341 Ark. 527, 20

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The medical evidence, supported by objective findings, shows that when Dr. Russ

Rauls examined Claimant on December 31, 2012, he noted “some mild swelling” in her left

foot.2  Similarly, he wrote on January 23, 2013 that she had “some foot swelling.”  As the
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S.W.3d 280 (2000).

Arkansas Court of Appeals held in Ellis v. J.D. & Billy Hines Trucking, Inc., 104 Ark. App.

118, 289 S.W.3d 497 (2008), swelling can be an objective finding.  There was internal harm

to the body.

The questions that remain, however, are whether Claimant’s injury has been shown

to have been accidental in that it due to a specific incident identifiable by time or place of

occurrence, and whether it arose out of and in the course of her employment at Pine Lane.

In Hudak-Lee v. Baxter County Reg. Hosp., 2011 Ark. 31, 378 S.W. 3d 77, the Arkansas

Supreme Court stated:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase “in the course
of employment” and the term “employment services” are not defined in the
Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372,
284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms in a
manner that neither broadens nor narrows the scope of the Act.  Id.

An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries of
employment, the critical inquiry is whether the interests of the employer were
being directly or indirectly advanced by the employee at the time of the injury.
Moreover, the issue of whether an employee was performing employment
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services within the course of employment depends on the particular facts and
circumstances of each case.  Id.

At the hearing, Claimant’s husband, Robert Kidd, testified as follows on direct:

Q. Now, what I would like you to do, Robert, is just tell the judge what you
know about Lora’s hours there and problems that she was having with
blisters on her feet up until the time she was injured on December 22,
2012.  Can you tell us a little about your observations.  And I realize
that this, you’re not at the job site, is that right?

A. No.

Q. Just tell us because the issue today is did she have an injury on the
job and help us understand the symptoms that Lora was having with
regard to her left foot.

A. She had blisters on her feet because she worked two, she worked 16
hours a day on the weekend.

Q. So she worked 16-hour shifts?

A. Yes, two sixteens and then eight on Monday.

Q. And that was her normal hours?

A. Yes.

Q. And how long had she had blisters on her feet?

A. I can’t remember.

Q. Was it just a day, a week, a month before this injury in December
around Christmas 2012?

A. I can’t remember.

Q. You have no idea how long it had been going on?

A. [No response]

Q. Had it been going on the entire time she worked there?

A. I don’t think so, just here or there.
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Q. Okay.  But she was having the problems before she had this injury?

A. Yes.

Q. And because of that did she sometimes limp with those blisters?

A. Yes.

Q. Did you help treat the blisters with band-aids and things of that sort?

A. Yeah.

. . .

Q. Okay.  So tell me what did you observe after she had this.  Did you
know about this injury where she was transferring a resident from the
wheelchair to the toilet?

A. I didn’t know about it until she called me to pick her up from the
hospital.

Q. Okay.  And was her symptoms different after that injury as compared
to just blisters?

A. Yes.

Q. Tell us what was different.

A. She couldn’t walk at all.  She couldn’t put any pressure on her foot.
She was on crutches.  She couldn’t do much.

Q. Okay.  How long did that last?

A. For a long time.  I cannot remember the exact length, but it was three
or four months.

Kidd’s testimony was that his wife told him that she hurt herself in the morning of “the 22nd”

at Pine Lane when she caught a falling resident.

Claimant, who is 35 years old and has a high school diploma, testified that she was

a CNA at Pine Lane for six years.  She worked 40 hours a week; two 16-hour shifts and one
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3Again, Vilches’ purported statement, Respondents’ Proffered Exhibit 4, was not
admitted into evidence.  I sustained an objection to Claimant testifying about a
statement Vilches allegedly made at the time the request for bandages was made.

4In her deposition, Claimant stated that the resident was “an older lady” who
resided “in Room 204, 205, I believe, beginning of the hall.”

8-hour shift.  The eight-hour shift was on Mondays from 7:00 a.m. to 2:00 p.m., while the

16-hour shifts were on Saturdays and Sundays from 6:00 a.m. to 10:00 p.m.  According to

her, she had worked these shifts and as a result had “blisters on the back of my feet . . .

[b]ack of ankle on my heels.”  This was due to her shoes rubbing her heels.  As a result, she

requested adhesive bandages from Sarah Vilches.3  Thereafter, Claimant related:  “[I] did

my shift, my whole body hurt and my feet hurt, but the next week I went to work, I was fine

when I went to work on the 22nd.  Walked in . . . [the blisters] were very vague, they weren’t

really there, they didn’t really hurt.”

According to Claimant, she got two residents up that Saturday morning and walked

them to the dining room that morning.  But as she was walking down 200 Hall of the facility,

she heard an alarm around 7:00 a.m. (as opposed to her deposition testimony, when she

estimated that this occurred at around 6:45 or 6:50 a.m.).  Entering a room to answer the

personal alarm, she found a resident falling in the bathroom.  Claimant could not recall the

name of the resident or the room4 in which the resident was located.  She added:

It’s been way too long.  But I do recall that she was falling.  She had her
hands on the rails on the wall in the bathroom, her wheelchair was parked in
the doorway so I couldn’t get in there, so I placed my right foot on the side of
the wheelchair.  My left foot was right in between the middle.  And when I
reached to grab her and pull her up so she wouldn’t hit the ground, I felt and
heard a pop in my left ankle . . . [i]t hurt really bad.  It was a burning sensation
and I couldn’t put any pressure at all on my foot.
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Claimant in the hearing pointed to her left Achilles tendon as the location of the “pop.” She

admitted that her partner/co-worker, who was attending to another resident, did not witness

the alleged event.  The resident Claimant was allegedly helping did not realize that Claimant

injured herself.

Thereafter, per her testimony, she limped and reported her injury to Ms. Estridge, her

supervisor.  Estridge told her to fill out and incident report, go to the emergency room, and

to let Bernie Topp, the administrator of Pine Lane, know that she was going.  Claimant

stated that she did these things.  At the emergency room, her leg was x-rayed, wrapped in

an Ace bandage, and placed in a brace.

Returning to the question of whether her leg problem existed prior to December 22,

2012, Claimant stated that she had been limping some before that date because of the

blisters.  But after she was injured while helping the resident, she could no longer work.

The following exchange took place on cross-examination:

Q. You testified today about some blisters.  You had told me in your
deposition that you had blisters from working the shift the weekend of
the 16th and 17th of December, is that right?

A. Yes, ma’am.

Q. You had also told me that they had actually gone away during the
week that you were off and they weren’t there when you started on the
22nd, correct?

A. Correct.

Q. You had told me in your deposition that you actually got to work that
day at 5:45 in the morning, does that sound right?

A. Yes.

Q. What were you doing between 5:45 and when you clocked in at 6:00?
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A. Sitting in my car smoking.

The deposition exchange concerning the blisters reads:

Q. The adjustor took your statement by phone, is that correct?

A. Yes.

Q. That was a few days after the incident happened?

A. Yes, ma’am.

Q. You had said something in it about blisters.  What was that about?

A. I had been working a lot of overtime before the incident happened, we
were short-staffed, so I’d helped out on third shift a lot.  I had gotten
blisters on both of my feet.

Q. Where on your feet?

A. On my heels.  Actually it was the 16th or 17th I was working a third shift
with Sarah and I asked her if I could get some Band-Aids, and she
said, yeah, they’re in the medical room, medical supply, and I went and
got some Band-Aids and went back to work.

Q. I don’t have a calendar, but 16th and 17th would that have been the
Saturday and Sunday before the 22nd?

A. Uh-huh.

Q. Yes?

A. Yes, ma’am.

Q. You told Sarah that you had blisters at that time?

A. That I needed Band-Aids, but, yeah, that I had blisters on my ankle, on
my heels, and she told me where to go get them.

Q. Did the blisters go away during that week the [sic] you were not
working?

A. Yeah, they weren’t bad.  They just hurt because I’d been working so
many hours.
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5In her deposition, Claimant identified this person as “Erica.”

Q. But they went away during that week?

A. Yes, ma’am.

Q. So they weren’t there on the 22nd when you started?

A. Yes, ma’am.

Erinn Hosford was Claimant’s partner5 on December 22, 2012.  She is also a CNA.  There

is no animosity between them.

The following exchange took place:

Q. Now, have you worked at all since December 22, 2012?

A. Yes, I got a job January 15.

Q. Of this year?

A. Of this year.

Called by Respondents, Candise Ross testified that she has been a CNA at Pine

Lane off and on since 2003.  She has known Claimant since the latter went to work there,

and considers them to be friends.  Ross stated that her presence at the hearing was

awkward; she did not want to be there.  Her schedule at Pine Lane in December 2012 was

not a regular one; but Claimant and she would have seen each other at that time on the

weekend.

Shown the third page of Respondents’ Exhibit 3, Ross identified it as a witness

statement form that she filled out and signed on May 1, 2013.  She testified that the

statement is accurate concerning what she remembered at that time.  It reads:  “One

morning I was outside smoking before I had to come clock in and Lora Kidd came walking
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up limping and I asked why she was limping[.]  [S]he said I hurt my leg and then a few days

later she said she hurt it transfer[r]ing a resident.”

Asked about what she observed on December 12, 2012, Ross stated that she arrived

at the facility early as usual and was standing by the ashtray in the designated smoking

area.  This is located behind the building near the employee parking area and about the

same distance from the rear entrance as the length from the witness stand to the door at

the rear of the courtroom.  The following exchange took place on direct examination:

Q. Tell us what you saw when you first saw Lora Kidd that morning.

A. She was walking in like any other morning and she was limping and I
said, what did you do to your–or I said, why are you limping, Kidd?
And she’d go, I don’t know, I did something to my ankle.

Q. Did she tell you where she hurt herself?

A. No, ma’am.

Q. Did she tell you when she hurt herself?

A. No, ma’am.

. . .

Q. And you saw her limping before the shift started, correct?

A. Yes, ma’am.

Although Ross was unsure what day this occurred, she was certain that it was the

day that Claimant was allegedly injured because she learned later that day that Claimant

went to the emergency room because of being hurt at work.  Upon learning this, Ross told

her best friend that Claimant was limping when she walked into Pine Lane that same

morning.
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Ross did not prepare her statement until several months after this alleged encounter.

She was approached at that time because Respondents were attempting to ascertain if

there were any witnesses and it was learned that Sarah Vilches and she had discussed the

matter.  Ross had told Vilches that she had seen Claimant limping before her shift started.

When asked about the portion of Ross’ statement in which she states that she talked

to Claimant a few days later and found out that she was hurt while transferring a resident,

she testified:

I think I had messaged her on Facebook and asked if she was okay because
we, I mean, she used to babysit my kids, you know, we had kind of a little bit
of friendship out of work, you know, and I think I had messaged her on
Facebook, Hi.  I’m sorry it’s been so long and I really can’t remember.

Claimant told her during this exchange online that she had suffered a torn Achilles tendon.

The following exchanges took place on cross-examination:

Q. Tell me, if you will, with regard to why she was limping apparently as
far as you know it could have been because of a blister, it could have
been because of an injury; you don’t know what happened, do you?

A. I don’t, but I did ask and she told me she hurt her ankle and she didn’t
know how.

Q. Okay.

A. So I just go by what she told me.

. . .

Q. Do you, you say you’re friends with her, are you, do you believe that
she, the major reason for her problem is something unrelated to lifting
this resident as she has described?

A. Honestly, I don’t know.  It’s not my place to judge.  I’m just stating what
I’ve seen.
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Under questioning from me, Ross admitted that while she wrote in the statement that

Claimant told her that she had hurt her “leg,” in their conversation Claimant actually stated

it was her “ankle.”  Ross reiterated this although she was unable to state whether her

recollection was better at the time the statement was written–May 1, 2013–or at the time

of the hearing–May 7, 2014.  Asked to explain the discrepancy, Ross testified:

I’m not thorough when I write things.  I’m not.  I’m not.  I get in trouble for it all
the time for not being thorough . . . I’m not thorough.  I don’t go into great
detail.  I just write down what’s in my head at the time and go on.  Whether
it be the wrong word or not, I mean, I’ve gotten in trouble for it before . . . I’m
just not thorough when I write things down on paper.

The following exchange then took place:

Q. Well, the statement you signed has a statement at the bottom saying
this information is true to the best of your knowledge.  But you’re
saying now that she didn’t, you wrote “leg” but she didn’t say “leg,” is
that right?

A. She said–I don’t remember.  I don’t remember.

Q. I’m not trying to brow-beat you, ma’am, I’m trying to get at the truth.
I’m trying to figure out which version I need to rely on in this case.
What you’ve said today or what was written in this statement a year
ago?

A. I can’t give you an answer there.  It was a while ago.  I’ve had a lot
go[ing] on since then.

Erinn Hosford was deposed on May 5, 2014, and the transcript thereof was admitted

as Respondents’ Exhibit 5.  She testified that she worked for Pine Lane as a CNA from

September 2012 to June 2013.  Her schedule there had her working from 6:00 a.m. to 2:00

p.m.  She is acquainted with Claimant.  Hosford stated that she is aware that Claimant is

alleging that she was injured on December 22, 2012.  She worked that day.
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Hosford identified a statement dated December 22, 2012 as being one she prepared

and signed.  She did so at 1:40 p.m. that day, and added that the statement was truthful

and not based on any animosity.  It reads:  “@5:50 am I seen Lora Kidd limping when

walking into the building before work.”  Asked about the events of that day, she testified that

she arrived at Pine Lane at approximately 5:40 a.m.  She sat in a vehicle until around 6:05

a.m.  As for her observations that morning, Hosford related:  I had looked up and I had seen

[Claimant] limping from the parking lot where our designated smoking area is, before we

enter the building.  I seen her limping from the designated smoking area into the building.”

The smoking area is about 20 to 25 feet from the entrance.  Hosford estimated that

Claimant was about 30 feet from her when she witnessed her limping.  The witness added

that she saw Claimant limping the entire time she was walking.

Questioned regarding the origin of her statement, Hosford testified:

When Lora had made a statement that she had fallen in the shower room
after work had started and there were a few of us CNA standing around the
nursing desk with weekend supervisors and I had made the statement to her
that I had seen her limping into the building before work started.

Claimant has stated that she injured her left ankle or, more specifically, her Achilles

tendon.  But as shown above, there are no objective findings of such an injury.  The medical

evidence reflects that Dr. Rauls suspected an insertional tear of the Achilles tendon, but the

MRI of this area was normal and did not even show edema.  Swelling in the left foot is the

only objective finding.  Did this arise out of and in the course of her job at Pine

Lane–specifically, the specific incident that she alleges took place on December 22, 2012,

when she felt and heard a pop in her ankle when attempting to keep a resident from falling

around 7:00 a.m. that day?  The credible evidence does not preponderate this.
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Both Ross and Hosford testified that just prior to Claimant going to work at 6:00 a.m.,

they witnessed her limping when entering the facility.  Ross also testified that when she

asked Claimant about this, Claimant responded that she had injured her “ankle” and did not

know how.  However, I cannot credit this–insofar as it refers to Claimant’s “ankle”–in light

of the fact that this conflicts with Ross’ statement of May 1, 2013 in which she stated that

Claimant told her she had injured her “leg.”  But I do credit Ross’ observations that morning,

which are corroborated by Hosford.  Moreover, I credit Ross’ testimony to the extent that

Claimant told her that she did not know the source of the injury that was causing her to limp.

While efforts were made at the hearing to attribute Claimant’s limping prior to the

alleged incident involving the resident to blisters on her heels that she had developed from

working long hours at the facility, I do not find this to be the case.  Claimant herself admitted

in both her hearing and deposition testimony that while she had these blisters on December

16-17, 2012–when she last worked at Pine Lane before December 22, 2012–they were not

serious and had resolved by the latter date.  Her testimony was that she was “fine.”  I credit

this.  Finally, Mr. Kidd confirmed that Claimant had suffered from such blisters, but he could

not recall if she had them around the time of the alleged work-related incident.

No one witnessed the incident alleging involving Claimant and the resident on

December 22, 2012 at around 7:00 a.m.  But the evidence does show that just over an hour

before then, as Claimant was arriving at work to begin her 6:00 a.m. to 2:00 p.m. shift, she

was limping.  This was not due to blisters.  But the evidence shows that she already had a

lower extremity issue at that point.  Claimant stated that after the alleged incident, she

limped to her supervisor; but the evidence establishes that she had already been limping.

In light of the foregoing, I cannot find that Claimant has shown that her left foot injury was
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accidental in that it due to a specific incident identifiable by time or place of occurrence, and

that it arose out of and in the course of her employment at Pine Lane.  Thus, she has not

proven by a preponderance of the evidence that she sustained a compensable injury.

C. Whether Claimant is entitled to reasonable and necessary medical treatment.

Claimant has also asserted that she is entitled to reasonable and necessary medical

treatment.  Arkansas Code Annotated § 11-9-508(a) (Repl. 2012) provides that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

But because Claimant has not proven that she sustained a compensable injury, this

issue must fail at the outset.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this initial claim

for benefits is hereby denied and dismissed..
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


