
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G306007

JOHN L. KENNEDY, EMPLOYEE   CLAIMANT

WILLIAMSON GENERAL CONTRACTORS, INC., EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY RESPONDENT
INSURANCE CARRIER

 OPINION FILED JANUARY 10, 2014      

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith,
Arkansas.

Respondent represented by PHILLIP CUFFMAN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On November 5, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on October 8,

2013, and a pre hearing order filed that same day.  A copy of the

pre hearing order has been marked as Commission’s Exhibit No. 1 and

with modification and no objection is made part of the record.  As

a result of the pre hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On March 22, 2013, the relationship of employee-employer-

carrier existed between all parties.

3. This claim is controverted in the entirety.

4. Compensation rates are $472 for temporary total

disability and $354 for permanent partial disability.
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By agreement of the parties, the following issues are to be

litigated:

1. Whether claimant sustained a compensable injury March 22,

2013 to the right ear.

2. Claimant’s entitlement to temporary total disability

until a date yet to be determined.

3. Claimant’s entitlement to medical benefits.

4. Attorneys’ fees.

The claimant contends that he is entitled to temporary total

disability benefits during the period of time that he was under

active medical treatment and unable to work and not receiving full

wages.  The claimant contends that he is entitled to additional

medical treatment.  The claimant contends that his attorney is

entitled to an appropriate attorney’s fee.  The claimant reserves

issues of permanency.  The respondents contend that the claimant

did not suffer an on-the-job injury.

The stipulations agreed to by the parties at the pre hearing

conference on October 8, 2013, and contained in the pre hearing

order are hereby accepted as fact.  From a review of the record as

a whole to include medical reports, documents, and having heard

testimony and observed the witness and his demeanor, the following

decision is rendered.

FACTUAL BACKGROUND

The claimant called Michael Williams as his first witness.

The witness was employed by the respondent in March of 2013.  Mr.

Williams testified that the claimant was a welder for the
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respondent.  He stated that the claimant told him he got a “dingle

berry”, a red-hot piece of steel from a “Mig” welder in his

ear(Record, 6-7).  He continued that he had spoken with the

claimant Friday or Saturday night about the incident(Record, 6-7).

The witness stated that he told the claimant that if his ear did

not get better, he needed to see a doctor on Monday(Record 7-8).

Mr. Williams stated that he was a working supervisor and it was

proper for the claimant to tell him about the incident(Record, 8).

The witness stated that the claimant had been welding, over head,

on the underneath side of the back of an RV.  Mr. Williams stated

that it was not unusual for metal to drop off such a  welding

site(Record, 8-9).  The witness stated that he had seen the

claimant welding on Friday afternoon, when he was dropping of metal

in the area(Record, 9).  The witness continued that he thought Mr.

Lewis, the foreman at that shop, was at the job site(Record, 9).

Mr. Williams added that the claimant normally worked for him [Mr.

Williams](Record, 9).  

The claimant in this case testified that he had sustained an

injury on March 22, 2013.  He stated that he was welding overhead,

underneath an RV and a piece of slag [dingle berry] in his right

ear(Record, 10-11).  The claimant testified that he was not working

at his normal job site on March 22, 2013.  He stated that Mr. Lewis

was not his supervisor, adding that Mr. Williams was his

supervisor(Record, 20).  He stated that was why he called Mr.

Williams to report the incident(Record, 21).  He added that Mr.

Lewis was delivering parts and not present when the incident



G306007 - Kennedy -4-

happened(Record, 11).  The claimant continued that he had spoken

with Mr. Williams about the incident on Saturday night.  He added

that he had also discussed the incident with Mr. Williams on Monday

morning.  He then went to the doctor on March 25, 3013(Record, 11-

13).  The doctor’s notes from March 25, 2013, reflect that the

claimant had an ear ache and drainage(Claimant’s No. 1, p.1).  His

pain was listed as six out of ten on the Numeric Pain Intensity

Scale(Claimant’s No. 1, p. 2).  The claimant testified that his ear

initially hurt badly and then after about 45 minutes went

numb(Record, 21).  He stated that as his shift ended he thought his

ear was better and that it would “shake itself”(Record, 21).  The

claimant stated that he had gotten hot metal on his hand and it was

not a big deal, all part of the job(Record, 21).  He added once he

felt that this was a bigger deal, he reported it(Record, 22).  The

claimant stated that after seeing the doctor, his ear got

progressively worse.  He added that he returned to the doctor on

March 29(Record, 13).  Those notes state that his ear pain was no

better.  The doctor  noted that the claimant had a red tympanic

membrane and flushing resulting in cerumen.  The claimant stated he

was given antibiotics and his ear was flushed(Record, 13).  The

claimant saw Dr. Gwartney, an ear, nose and throat doctor on Aril

4, 2013.  The claimant’s ear was getting worse(Record, 13).  Dr.

Gwartney noted pain and drainage.  He also noted a 50% perforation

of the right ear drum with the inferior portion of the drum being

gone(Claimant’s No. 1, p. 7).  The claimant stated that he did

continue to work and his wages were paid(Record, 13).  Dr. Gwartney
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recommended surgery that was performed on May 8, 2013.  The

claimant was off work beginning May 6, 2013 and was released to

return to work on May 13, 2013(Claimant’s No. 1, p. 12).   The

claimant continued that he had seen Dr. Gwartney after being

released, but was not on off work status(Record, 14).  The claimant

stated that he is asking to be paid for medical expenses and one

week of TTD when he did not work and did not get paid(Record, 15).

He added that his right ear was “not my dominant ear no more” and

that he continued to have problems with his right ear.  The

claimant stated that he understood that if his right ear injury was

determined to be work related, then at a later time he might have

to come back and address whether he had permanent injury to his

right ear(Record, 15). 

The respondents called Mike Lewis as a witness.  Mr. Lewis

stated that he learned about the claimant’s injury Thursday of the

next week when the claimant filled out an accident report(Record,

25).  He added that he had no reason to see the claimant, since he

reported to another shop.  He continued that at no point on March

22, 2013 did the claimant report anything(Record, 25).  The witness

added that the other shop was the claimant’s normal place to

work(Record, 28).  On rebuttal, the claimant called Ashley Pynn.

Ms. Pynn is the claimant’s girlfriend.  She stated that she picked

the claimant up on March 22, 2013 from work and he was in

pain(Record, 32).  She stated that he told her he had done

something while welding(Record, 33).  The witness continued that

the claimant’s head was throbbing and he told her he may have
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dropped a “piece” in his ear while welding.  She stated that he had

not mentioned any ear problems before(Record, 33).  

DISCUSSION

The first issue to be addressed is whether the claimant

suffered a compensable injury to his right ear on March 22, 2013.

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i). A preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.  The statute also requires that the medical evidence

submitted be in the form of objective findings. Objective findings

are defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, be

stated within a reasonable degree of medical certainty, A.C.A.§11-
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9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the present case, the claimant testified that he dropped

red-hot metal slag in his right ear.  He stated that this occurred

while working for the respondent on March 22, 2013, and he properly

reported the incident to his supervisor.  The claimant saw a doctor

on the following Monday.  The medical reports presented support a

finding that the claimant had ear pain and drainage.  The slag

falling into the claimant’s ear caused an injury.  Dr. Gwarteny

stated that the claimant had a perforation to 50% of his ear drum

and a portion was missing.  There was no evidence presented that

the claimant had suffered any ear problems prior to March 22, 2013.

Additionally, his girlfriend confirmed that he did not have prior

ear issues.  Clearly, this claimant has damage or physical injury

and it is supported by medical findings.  The medical records

presented detail numerous objective medical findings that support

the contention that the claimant suffered a compensable injury to

his right ear on March 22, 2013.  These findings have been stated

within a reasonable degree of medical certainty.  This case

presents the opposite situation from Ford.  Here, the Commission

has been presented objective medical findings that are connected to

an accident or injury.  There is no other explanation for the
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claimant’s right ear pain and symptoms.  Therefore, I find that the

claimant, in this case, has proven by a preponderance of the

evidence and objective medical findings that he suffered a

compensable injury to his right ear on March 22, 2013. 

The Commission has next been asked to address the claimant’s

entitlement to TTD from May 6, 2013 until May 13, 2013.  This

claimant has been found to have suffered a scheduled injury under

the Workers’ Compensation Act.  Therefore, he would normally be

entitled to TTD.  However, in reviewing the evidence presented, it

appears that the claimant has not met the requisite time period for

entitlement to TTD.  A.C.A. §11-9-501 (a)(1) states that

“compensation to an injured employee shall not be allowed for the

first seven(7) days’ disability resulting from injury, excluding

the day of injury.”  The evidence submitted reflects that the

claimant was taken off work on May 6 and released to return to work

on May 13, 2013.  While the claimant clearly has a compensable

injury, he was returned to work on May 13, 2013 and therefore, was

not off work the required amount of time under A.C.A.  §11-9-

501(a)(1).  The claimant has not proven he is  entitled to TTD at

this time.  

    The final issue to be addressed is the claimant’s entitlement

to medical benefits.  A.C.A  §11-9-102(4)(F)(i) states:

“when an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

 
Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by a look at
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the facts in question, and determining if the medical services are

reasonable and necessary for the treatment of the claimant’s

injury. A.C.A. §11-9-508(a) requires that:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
nursing services and medicine, eyeglasses,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aides and
other apparatuses may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes the necessary medical treatment under A.C.A.

§11-9-508(a) is a fact question for the Commission. Wright

Contracting Company Co. v. Randall, 12 Ark. App. 358, 676 S.W. 2d

857 (1987).  Here, there is no question that the treatment the

claimant’s medical treatment was reasonable and necessary for the

treatment of his compensable right ear injury.  The claimant’s

testimony and the medical evidence present support such a finding.

The claimant is entitled to reasonable and necessary medical

benefits related to his compensable right ear injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of the

evidence that he suffered a compensable injury to his

right ear while working for the respondent.  He has

presented sufficient evidence and objective medical

findings connected to the injury occurring on March 22,

2013 to support such a finding.
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2. The claimant has failed to prove that he was off work  

 for the required amount of time under A.C.A §11-9-501  

    to be eligible for TTD at this time.

3. The claimant has proven by a preponderance of the

evidence that he is entitled to reasonable and necessary

medical treatment as set out in A.C.A  §11-9-102(4)(F)(i)

and A.C.A. §11-9-508(a).

4. Since there has been no award of benefits, the claimant’s

attorney is not entitled to an attorneys’ fee at this

time.

ORDER

     The claimant has suffered a compensable injury to his right

ear.   Based on the evidence presented, he is not entitled to TTD

at the present time.  The respondents shall pay for the claimant’s

reasonable and necessary medical treatment.   Since there has been

no award of benefits, the claimant’s attorney is not entitled to an

attorneys’ fee at this time. 

IT IS SO ORDERED.

                             
Amy Grimes
Administrative Law Judge



January 10, 2014

Mr. Eddie Walker, Jr.
Attorney at Law
P.O. Box 998
Fort Smith, AR 72902-0998

Mr. Phillip Cuffman
Attorney at Law
10810 Executive Center Drive Ste 215
Little Rock AR 72211

RE: John L. Kennedy v. Williamson General Contractors, Inc.
WCC No: G306007

Counselors:

Enclosed you will find a copy of the Opinion rendered on today’s
date in above referenced case along with instructions and information for
an appeals process.

Sincerely,

Amy Grimes
Administrative Law Judge

dr

Enclosure
Certified Return-Receipt

cc: Mr. John L. Kennedy
6200 Country Club Avenue
Fort Smith, AR 72903


