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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G201466

CARMON KUETTEL, 
EMPLOYEE CLAIMANT

CONWAY PUBLIC SCHOOLS, 
EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED MAY 8, 2014                        
   
A hearing was held before Administrative Law Judge Chandra L.
Black, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by the Honorable Jason Watson,  
Attorney at Law, Fayetteville, Arkansas. 

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 10,

2014, in Little Rock, Pulaski, Arkansas.  A Pre-hearing Telephone

Conference was conducted in this case on October 9, 2013.  A Pre-

hearing Order was entered in this claim on that same date.  This

Pre-hearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Pre-hearing Order or at the start of the hearing. 

I hereby accept the following stipulations:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including on October 6, 2011.

3.  On said date, the claimant sustained a compensable

injury to her thoracic spine. 

4.  That on the date of the alleged injury, the claimant was

earning sufficient wages, so as to entitle her to the maximum

indemnity rates for a 2011 injury.

5.  The claimant reached maximum medical improvement for her 

compensable injury on February 4, 2013.

6.  Dr. Seale assigned the claimant a 12 (twelve) percent

impairment rating, which has been accepted by the respondents. 

They are currently paying that rating.

7.  My prior Opinion, which was affirmed and adopted by the

Full Commission on January 25, 2013, is res judicata. 

     8.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

     1.  Wage-loss disability.   

     2.  Attorney’s fee.  

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings. Said contentions are
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incorporated herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of March 10, 2014, and the documents

contained therein.  The parties filed Post-hearing Briefs, these

along with Mr. Watson’s letter of March 31, 2014, and my letter of

April 1, 2014, have been blue-backed and marked as Commission’s

Exhibit No. 2.        

The following witnesses testified at the hearing: the 

claimant and Karen Lasker.

                           DISCUSSION

     At the time of the hearing, the claimant was fifty-seven(57)

years old.  She holds a bachelor’s degree in early elementary

education, and a master’s degree in counseling.  Both of these

degrees were received from the University of Central Arkansas, at

Conway.  She previously worked as a teacher for ten (10) years at

St. Joe Elementary, and then she worked as a counselor there for

four years before she obtained employment by Bob Courtway Public

Schools, in Conway.  She worked there for fifteen (15) years, as a

counselor.  

     According to the claimant, she began working for Conway Public

Schools in 1997.  She gave a description of her primary job duties

and responsibilities. (T. pp. 8-9, lines 17-25 & 1-2)    

    The claimant verified that she had an injury on October 6, 

2011, while working for the respondent-employer.  She admitted she
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continued working after her injury for a brief period of time.  The

claimant stated that she worked until February 2nd or 3rd.  As a

result of her compensable injury, the claimant admitted she

underwent thoracic surgery by Dr. Seale, a neurosurgeon.  She 

stated that she had a corpectomy, wherein they fused two of her

discs, and put a cage around it for stability with screws and

plates.  The claimant verified that her surgery was performed in

February of 2012.  The claimant remained under Dr. Seale’s care

until January of this year.  At that time, he discharged the

claimant from his active care.  She verified that he pronounced her

to be at maximum medical potential in February of 2013.  Dr. Seale

also assessed the claimant with a twelve (12) percent disability

rating.  According to the claimant, this rating has been paid out.

     The claimant gave an extensive explanation of what happened

with her employment with Conway Public Schools, and why she

resigned from her position. (T. pp. 11-12, lines 4-25 & 1-23)  The

claimant admitted that she contacted the superintendent and told

him her health was not regaining the way she wanted it to.

According to the claimant, she also told him that her health had

declined to the point that she did not feel she was going to be

able to do her job to the best of her ability anymore.  The

claimant denied that Dr. Seale had released her at that point in

time.  She testified that she was doing water and physical therapy

two or three times a week during this period of time.  According to
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the claimant, she was compliant with everything the doctor told her

to do.   

     She testified that back in June of 2012, she was on pain 

medication 24/7.  The claimant testified that those medications

made her quite fuzzy, and foggy-headed.  She denied that her

medications stopped her spasms, but admitted that it relieved the

muscular pain.  She stated that her understanding of her permanent

restrictions as addressed by Dr. Seale were that she was not

supposed to sit or stand for more than 15 minutes.  In addition,

she also stated that she should not do any lifting, twisting, or

bending motions.  The claimant admitted that she agreed that these

restrictions accurately reflect her abilities.  She further 

testified that she might be able to sit a little bit longer than

that, but she has consequences if she does so.

     The claimant denied that she is able to return to her job as

a school counselor.  She attributed her inability to return to work

to her muscle spasms and/or pain, and the fact that she would not

be able to think straight or have a coherent thought while taking

the pain medicine.  According to the claimant, the pain medicine

has an opposite effect on her, it stops her pain to a degree, but

it stimulates her brain, and causes her not to do deep sleep.  As

a result, the claimant maintained that she is tired all of the time

if she takes it.  The claimant gave a brief overview of the parts

of the job she was unable to perform even with some assistance.
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(T. pp. 16-17, lines 21-24 & 1-24)

     She admitted that she was allowed to take breaks, but 

maintained that this would be disruptive because she has to work

with people.  The claimant next admitted that during the hearing,

she is able to sit for 45 minutes to an hour, but has to do a lot

of wiggling.  

   The claimant admitted that she has not sought any other

employment since she last worked at Conway.  She verified that she

has applied for Social Security Disability.  The claimant testified

that she was awarded these benefits just last August.            

     On cross-examination, the claimant basically admitted that 

she has worked thirty(30) years in the secondary education system.

However, the claimant testified that she has only fifteen and one-

half years(15 ½) in the state retirement system because the first

half of her time was at St. Joe, which was a private school, and

not a part of the state system.  The claimant admitted that after

the first hearing, she was awarded her disability retirement from

the Arkansas Teachers’ Retirement.  She testified that she receives

retirement benefits in the amount of $1,200, and $1,000 in Social

Security Disability benefits.  The claimant denied any other

sources of income.   

     She admitted that she does a lot of student schedules.  The 

claimant further verified that she starts up the student schedules

at the beginning of the year, and makes changes throughout the
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year. She verified that this work is done on the computer.  She

agreed that she does a lot of other administrative paperwork, which

she she described in detailed. (T. p. 24, lines 3-20) The claimant

admitted that she counseled students with issues relating to school

and at home.  

     Under further questioning the claimant admitted that the 

boxes she has to lift during testing season, entailed just handfuls

of papers at time, that weighed no more than five pounds.  The

claimant further admitted that her lifting only involved the boxes

of testing materials.  She agreed that her job is pretty sedentary.

     The claimant admitted that in the summer of 2012, she made an

election as to whether to go back to work.  She verified that she

decided to do some research and found out about the retirement

benefits.  Following this research, the claimant admitted that at

that time, she decided that it was time to go ahead and retire.

She essentially verified that she notified that superintendent of

her decision.      

      She admitted that she was aware that Dr. Seale reviewed her

job description and was aware of her medications.  The claimant

verified that Dr. Seale released her to return to see him as

needed, when she last saw him in January.  She also verified that

Dr. Seale indicated in his report that he recommended increased

activities, including walking.  

    With respect to a nurse case manager report of November 13
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wherein it indicated that the claimant rarely takes narcotic

medication, upon be being asked if that is true, the claimant

replied, “Well, I’m not sure what the term rarely means.  I was

using it a couple of times a week.”  According to the claimant, at

that time, she was occasionally taking a muscle relaxer, but now

she does not take it.

     Upon being questioned by the Commission, the claimant 

testified that the contract offered to her paid $63,000 or $64,000

a year.    

   Karen Lasker was called as a witness on behalf of the

respondents.  As of the date of the hearing, she worked at Bob

Courtway Middle School.  She has been the principal there for four

years, and is familiar with the claimant.  Ms. Lasker verified that

what has been marked as Exhibit No. 2, for respondents, page 1, is

a copy of the middle school counselor’s job description.  She

verified that accommodations could have been made for the

claimant’s restrictions. (T. pp. 39 &40, lines 24-25 & 1-13) 

     Ms. Lasker agreed that the claimant could have continued 

working for Conway Public Schools had she not decided to retire.

She denied that the claimant had ever been written up for anything.

Ms. Lasker stated that the claimant was a very good employee and

she hated to not have her.  Ms. Lasker admitted that the claimant

was offered a contract for the 2012/2013 school year.  According to

Ms. Lasker, had the claimant not elected to retire from the school
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district, she would have been making more money than she was making

at the time of her injury. (T. p. 41, lines 13-24)

     On cross examination, Ms. Lasker testified that the claimant

was an awesome employee.  She further testified that the claimant

loved kids and was professional in handling her job. Ms. Lasker

verified that a substitute person was hired in the counselor’s

position once the claimant decided to retire.

    Ms. Lasker admitted that if in the spring or summer of 2012,

the claimant was unsure as to whether she was going to come back on

a full-time basis, she could have continued the temporary person

until a determination was made because the claimant was under

contract and her job was in good standing. 

     Upon being questioned by the Commission, Ms. Lasker admitted

that after the claimant’s surgery and release by her doctor, she

did attempt to return to work.  (T. p. 47, lines 1-4)            

      A review of the medical evidence demonstrates that the 

claimant sought treatment from her family physician, Dr. Brad

Tilley on June 11, 2012.  The claimant was noted to have a personal

history of venous thrombosis and embolism and a long-term use of

anticoagulant.  

     The claimant saw Dr. Justin Seale on October 15, 2012, for an

office visit.  Dr. Seale noted that the claimant had a history of

status post partial T10-11 corpectomy with discectomy and spinal

cord decompression with cage and plate reconstruction, which was
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performed, on February 4, 2012.  At that time, the claimant was

having severe left hip pain.  The claimant reported that the last

injection helped about 30-40%.  As a result, the claimant requested

another injection, which was performed. In addition, the claimant

had continued complaints of weakness in the legs requiring the use

of a cane. However, Dr. Seale noted that the x-rays looked

appropriate with good early fusion.  

     An office visit note authored by Dr. Seale on February 4, 2013

demonstrates that the claimant was seen for another follow-up 

visit.  At that time, the claimant complained, among other things,

that she had left-sided thoracic pain and low back pain.  She also

reported that she was still having numbness and weakness in the

legs, but this had improved.   Dr. Seale assessed the claimant with

a twelve (12) percent total impairment rating for her compensable

injury.  He also opined that the claimant was at maximum medical

improvement from a spine standpoint.                      

     On July 7, 2013, the claimant wrote the following resignation

letter to Mr. Murry:

This letter is to officially notify you that I have decided to
retire from my position with CPS.  My recent injury and
decline in health has led to this hard decision, and I will be
applying for retirement disability.  I will hope and pray my
health improves over the next year so I will again be able to
enjoy working with the children of Conway.  I have enjoyed and
appreciated the opportunity to serve for the last fifteen
years.

     The nurse case manager, Karen Delavan, authored a Progress 

Report, on October 11, 2013.  Nurse Delavan reported, in relevant
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part:
Report Summary
Approval for medical case management services has been
obtained from attorney Jason Watson.  A return appointment to
Dr. Seale is pending on 11/13/13.  An order for a trial of
physical therapy with Vilonia Physical Therapy is pending with
Dr. Tilley.

                             * * *

Current Symptoms
. Continued pain in the left hip, leg and low back.
. Pain worse after extended sitting and driving.
. Several activities have aggravated hip pain, including

Pilates exercise program.
. Prior left hip injections for trochanteric bursitis have

offered only temporary benefit.
. Left leg has been intensely sensitive since immediately

post-operative.

Physician Recommendations/Changes in Plan of Care
An order for therapy is pending from Dr. Tilley.
Date of Next Appointment Seale 11/13/13
Maximum recovery documented in Dr. Seale’s report of 2/4/13,
with a 12% impairment rating.

Goal
Clarification of current medical status and determination of
the most AP priorate [sic] long-term care plan to maintain
medical stability and the highest level of independent
functioning.

Case Management Recommendation
. That I coordinate therapy with Tommy Bates, if approved

by Dr. Tilley.
. That I monitor Ms. Keuttel’s response to therapy.
. That I meet with Ms. Kuettel and Dr. Seale in November to

obtain his current assessment, any new treatment options
and assist with care coordination as indicated.

      On November 25, 2013, per an Initial Case Management 

Evaluation, Nurse Delavan wrote, in relevant part:
  

Report Summary
An initial medical management evaluation has been completed
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for Ms. Kuettel and is outlined below.  Ms. Kuettel is a 55
year old school teacher and counselor who is medically stable
with physical therapy continuing for persistent complaints in
the lumbar spine and lower extremities.  Re-evaluation by Dr.
Seale is planned for 1/13/14.  Case management will monitor
progress with continued therapy and consult with Ms. Kuettel
and Dr. Seale in January.

Injury Treatment History
I met with Ms. Kuettel at the office of Dr. Seale on 11/13,
when she reported she had been injured at work in 2011, had
extensive conservative care, and then surgery on 2/4/12.  She
stated that since the surgery she has had persistent back
pain, numbness in the left leg and occasional weakness of the
leg.  Sitting for long periods of time is difficult, causing
increased pain.  She stated she has had multiple episodes of
physical therapy since her surgery in an attempt to improve
her daily quality of life, without lasting success.

Ms. Kuettel stated she was diagnosed with a deep vein
thrombosis prior to surgery in 2012 and has had additional
problems with this condition since then.  She is now on daily
medication for clot control.  She stated since release by Dr.
Seale in February 2013, she has been obtaining pain medication
and physical therapy referrals from her PCP, Dr. Tilley, in
Conway.
 

                               * * *    
   

Injury Related Diagnostic Test Result/Dates

   Brain MRI, 12/27/11
Negative Study

Cervical Spine MRI, 
Per Dr. Rutherford, negative for disc herniation or evidence
of cord compression.

Thoracic spine MRI 1/27/12
High-grade cental canal stenosis at T10-11 related to disc
extrusion which is central and right paracentral in location.
This is superimposed on prominent posterior osteophytes.  Mild
spondylitic changes elsewhere is as described, with mild disc
narrowing.  
 

                              * * *
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Frequency of Medication Use

Has been obtaining medications from her PCP, Dr. Brad Tilley
Hydrocodone, less than one per day used; strength unknown.
Flector patch, used for hip pain as needed.
Meloxicam, used as needed for left hip pain.
Tylenol, used as needed for pain control
Zanaflex, ordered by Dr. Seale, use as needed.

Physical Therapy
Arrangements were made for an initial course of spine therapy
with Tommy Bates, PT, at Vilonia Physical Therapy, under an
order from Dr. Tilley, while awaiting consultation with Dr.
Seale.  Review of clinic notes, and telephone consult with Mr.
Bates confirm that a number of different evaluations and
exercises have been offered to Ms. Keuttel in an attempt to
improve her quality of life, decrease pain, and improve her
daily functional abilities.  On 11/21, Mr. Bates stated he
felt they had made progress in these  areas and would continue
to assess and adjust exercises until maximum benefit had been
obtained.  He stated his process was to have an intent in the
treatment process with each activity that was recommended.  He
believed that when the rationale was explained to the patient
and improvement or change in status was identified then the
patient was more likely to be compliant with the program as
developed.  He was not sure how much more progress would be
obtained but would continue to adjust therapy for another few
sessions.

                            * * *

Medical Summary
It appears Ms. Keuttel had spinal cord compression, with a
question of Myelomalacia or damage to the spinal cord
initially.  Ms. Keuttel reported improvement over the past
month with an alternate approach to physical therapy for the
spine.  Ms. Keuttel is pleased with her progress and reports
being optimistic of additional recovery for the first time in
a year.  It is hoped this improvement will continue as she
begins a home exercise program to maintain these gains.  It
appears a home exercise program will be appropriate for long
term management.  Use of some medications for symptom
management does appear indicated.  It appears Ms. Keuttel has
been appropriate in use of anti-inflammatories and a rare use
of narcotic analgesic to manage her symptoms.  A muscle
relaxer occasionally, as well as use of a topical product may
improve her daily functional abilities.
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  Case management will monitor her progress, maintain telephone
contact to access for changes or questions, and will plan to
consult with Dr. Seale, in January for his final release.

Vocational Summary
Ms. Keuttel has obtained SSD benefits and has now retired.

Goal
Clarification of the current injury-related medical care needs
and coordination of approved care to maintain the highest
level of daily function within her current limitations.

Recommendations
1. That I maintain telephone contact with Ms. Kuettel to

assess ongoing response to therapy, any new questions or
issues, and obtain medical intervention as needed.

2. That I consult with physical therapy to obtain final
treatment plan, home program details and any other
information.

3. That I meet with Dr. Seale and Ms. Keuttel in January and
assist with final recommendations, as approved.

     Dr. Seale wrote the following letter on November 26, 2013,

To Whom It May Concern:

I was able to read Mrs. Kuettel’s job description of being a
“middle school counselor”. [sic] This job description is
within confines of her what I believe her spine can tolerate
other than lifting.  I do not believe she should bend or lift.
She should also not be asked to stand or sit for over 15
minutes. 

If there are any questions or concerns, please contact my
clinic at 501-663-8900. 

     On January 13, 2014, the claimant saw Dr. Seale for an office

visit.

History
56-year-old female status post partial T10-11 corpectomy with
discectomy and spinal cord decompression with cage and plate
reconstruction on 2/4/12.

Physical therapy really helped.  She’s been discharged from
therapy.
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Past medical history, allergies, medicines, social history,
surgical history, review of systems, family history reviewed
in the patient’s health questionnaire has been documented and
reviewed in EMR.

                                * * *    

Assessment
1. Status post partial T10-11 corpectomy with discectomy and

spinal cord decompression with cage and plate
reconstruction, do[sic] to thoraic myelopathy, on 2/4/12

2. Left greater trochanteric bursitis.

Plan
The patient is at maximum medical improvement.

I’m releasing the patient from my medical care.

I will see the patient back only as needed.

I recommend increasing activities including walking.  I
discussed with the patient that when they hurt they’re not
damaging anything.

                          ADJUDICATION 

Wage-loss Disability

     The claimant contends that she sustained wage-loss 

disability, over and above her 12% permanent anatomical impairment

rating.    

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering
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factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

    However, so long as an employee, subsequent to his or her

injury, has returned to work, has obtained other employment, or has

a bona fide and reasonably obtainable offer to be employed at wages

equal to or greater than his or her average weekly wage at the time

of the accident, he or she shall not be entitled to permanent

partial disability benefits in excess of the percentage of

permanent physical impairment established by a preponderance of the

medical testimony and evidence. Ark. Code Ann. §11-9-

522(b)(2)(Repl. 2002).  

     The employer or its workers’ compensation insurance carrier

has the burden of proving the employee’s employment, or the

employee’s receipt of a bona fide offer to be employed, at wages

equal to or greater than his or her average weekly wage at the time

of the accident.  Ark. Code Ann. §11-9-522(c)(1). 

     In the case at bar, the instant claimant was only 57 years old

as of the date of the hearing.  The parties stipulated that the

claimant sustained a compensable injury to her thoracic spine on

October 6, 2011.  Ultimately, the claimant came under the care of

Dr. Seale, a neurosurgeon.  The claimant underwent spinal surgery
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by Dr. Seale in February of 2012.  Following surgery, the claimant

underwent extensive physical therapy treatment and a medication

regimen.          

     She holds teaching and counseling degrees from the University

of Central Arkansas.  Her highest level of education is a master’s

degree. 

     The claimant has prior work experience as a school teacher 

at St. Joe Elementary School.  She also worked as a school

counselor while at St. Joe.  She began working for the Conway

School District in 1997.  At the time of her compensable accident,

she worked as a school counselor for the respondent-employer.  Her

testimony demonstrates that she last worked in February of 2012. 

     Following the claimant’s compensable surgery, she was on leave

from her job as a school counselor for the Conway Public Schools,

and a substitute counselor performed her job duties.   During this

time, the claimant continued under the care of Seale.  The evidence

shows that while the claimant was still out on leave recovering

from her spinal surgery, she received a bona fide offer of

employment for the upcoming school year from the school district.

It is undisputed that the claimant voluntarily resigned her

position.  The claimant notified  officials in writing that she had

decided to retire due to her recent injury and decline in health.

     Ms. Lasker testified that a temporary counselor was filling

the claimant’s position and could have continued in that position
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until the claimant’s return.  Ms. Lasker’s testimony demonstrates

that the claimant was awesome with the students and was in good

standing with the school district. Ms. Lasker specifically

testified that the contract offered to the claimant would have

allowed her to make more money than she was making at the time of

her injury. 

     On February 4, 2013, Dr. Seale pronounced the claimant to be

at maximum medical improvement from a spinal standpoint.  The

parties have stipulated to the same.  The respondents have accepted

and paid a 12% impairment rating for the claimant compensable

injury, as assigned by Dr. Seale.    

     Dr. Seale reviewed the claimant’s job description on November

26, 2013, and opined that said description was within the confines

of what her spine could tolerate.  However, Dr. Seale restricted

the claimant from doing any bending or lifting.  In addition, Dr.

Seale stated that the claimant not be asked to sit or stand for

more than 15 minutes.       

     In January of 2014, Dr. Seale released the claimant from his

medical care.  At that time, he directed the claimant to increase

her activities, including walking.    

     The claimant admitted that the heaviest she had to lift would

have been a handful of papers, during testing season for the school

district.  She also testified that her work duties were sedentary

in nature.  Ms. Lasker credibly testified that the claimant could
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have continued her job as a counselor with the accommodations

recommended by Dr. Seale, had the claimant chosen not to retire. 

     Under these circumstances, I find that the preponderance of

the evidence clearly establishes that following her injury, the

claimant received a bona fide offer of employment with the school

district at higher wages, but she voluntarily left her employment.

Accordingly, the provisions of Ark. Code Ann. §11-9-522(b)(2) are

a bar to the claimant’s claim for wage-loss disability.  Hence,

despite the claimant’s assertion that she is unable to return to

her work as a school counselor, this is merely a conclusion not

supported by the medical evidence, her treating physician’s expert

opinion regarding her ability to perform this work, or even an

attempt to return to her employment. 

   For the reasons discussed herein, this claim is hereby

respectfully denied and dismissed in its entirety.  The remaining

issue of an attorney’s fee has been rendered moot and discussed

herein this Opinion. 

                     FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has      
          jurisdiction of the within claim.

 2.  The employee-employer-insurance carrier relationship 
          existed at all relevant times, including October 6,
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          2011.

      3.  I hereby accept the aforementioned stipulations as     
          fact.

 4.  That the claimant is not entitlement to any wage-loss 
          in excess of her physical impairment pursuant to Ark.  
          Code Ann. §11-9-522(b)(2).  

 
                              ORDER

     For the reasons discussed herein, this claim for wage-loss 

disability must be, and is hereby respectfully denied and 

dismissed in its entirety.  

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        
                                 __________________________
        CHANDRA L. BLACK

          Administrative Law Judge
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