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STATEMENT OF THE CASE

On March 31, 2014, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted on

December 19, 2013, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including February 19, 2012.
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3) On February 19, 2012, the claimant sustained compensable
injuries to her left shoulder and right hip.

4) Claimant’s average weekly wage of $290.00 would entitle the
claimant to compensation rates of $193.00 per week for
temporary total disability benefits and $154.00 per week for
permanent partial disability benefits.

5) Claimant received a 2% anatomical impairment rating to the
body as a whole as a result of her right hip injury, which
respondents have accepted.

6) Claimant received a 7% anatomical impairment rating for her left
shoulder, which respondents have accepted.

7) Respondents have controverted compensability of a left foot
injury on February 19, 2012.

8) All issues related to permanency are reserved.

9) All issues related to temporary total disability benefits, possible
overpayment, and possible credits, are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable injury to her left
foot on or about February 19, 2012.

2) If compensability is overcome, whether the claimant has reached
maximum medical improvement, and if so, on what date the
claimant reached maximum medical improvement.

Claimant contended at the full hearing that she fell at work injuring her

left foot, right hip, right knee, and left shoulder.  Claimant received treatment

for a rotator cuff syndrome to her left shoulder and a partial tear to her gluteus
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medius tendon and a partial tear of her right obturator externus muscle.

Respondents sent the claimant to Dr. Saldino for her left foot pain.  Dr.

Saldino recommended reconstructive surgery to the foot.  Per the claimant,

she was not allowed to return to Dr. Saldino.  The claimant was sent to Dr.

Sharma, which placed the claimant at maximum medical improvement and

rated the claimant with a 2% impairment rating to her right knee/hip and a 7%

impairment rating to the body as a whole for the claimant’s left shoulder.

Respondents have not paid any treatment with regard to the claimant’s left

foot.  As such, the claimant contends she is entitled to additional medical

treatment to her left foot.  In addition, claimant requests additional temporary

total disability from the date temporary total disability was terminated and

continuing through an undetermined date, maintaining her healing period has

not ended.  Claimant contends respondents have not paid for any treatment

to her left foot after Dr. Saldino recommended surgery.

Respondents contended at the full hearing that the claimant did not

sustain a compensable injury to her left foot while employed by the

respondents on or about February 19, 2012.  The alleged injury to the

claimant’s left foot has been denied and controverted.  There were no

objective findings of an injury to the claimant’s left foot.  Claimant’s problems

with her left foot and need for treatment, if any, are not related to her

employment for the respondent employer.  All temporary disability benefits to
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which the claimant is entitled have been paid and have not been controverted.

Claimant reached maximum medical improvement on or about May 15, 2013.

Claimant has received a 0% impairment rating to the body as a whole as a

result of her knee injury.  Claimant is not entitled to any wage loss.  Claimant

is limited to the anatomical impairment rating of 2% to the body as a whole as

a result of her hip and 7% to the body as a whole as a result of the injury to

her shoulder.  In the alternative, if it is determined the claimant is entitled to

any additional benefits other than those being provided respondents,

respondents request a setoff for all benefits paid by the claimant’s group

health carrier, all short-term and long-term disability benefits received by the

claimant, and all unemployment benefits received by the claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
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evidence that she suffered a compensable injury to her left foot
on or about February 19, 2012.

DISCUSSION

The claimant began working for the respondent employer on

February 14, 2012, as a cashier/clerk.  (T. p. 21, lines 14-17)  The claimant

testified some of her job duties would include:  Setting up gas, stocking the

coolers, and mopping the floors.  On February 19, 2012, the claimant

sustained admitted compensable injuries to her left shoulder and right hip.

The claimant also alleges she sustained a left foot injury during the same

incident on February 19, 2012, that caused her stipulated compensable

injuries.  The claimant testified as follows regarding the February 19, 2012,

incident in which she sustained injuries:

Q Okay.  Now, on February 12th – I’m sorry, February 19th,
2012, what happened?

A I had a store full of customers.  I was there by myself.  I
turned to go get snuff for one of the customers.  I didn’t notice
that one of the other employees had left a broom out at the end
of where the snuff was.  When I turned to go back, it caught my
foot, tripping me, and I flew from the end of the counter where
the snuff was to the other end underneath of the counter.  And it
took me about five minutes to get off the floor.

Q What parts of your body did you injure that day?

A My hip, and my knee, my foot, my shoulder.

Q Which foot?

A My left foot.
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Q Is that the foot that caught on the broom?

A Yes, it was.

(T. pp. 21-22, lines 22-25 & 1-12)

The medical records show the claimant reported to Christus St. Michael

Hospital on February 19, 2012, and complained of a left foot injury among

other complaints.  (Cl. Ex. 1, p. 6)  An x-ray of the claimant’s left foot was

taken at Christus St. Michael Health Care System on February 19, 2012, and

revealed “There is no displaced fracture or dislocation.  Joint spaces are

unremarkable.  Calcaneus has a small heel spur.”  The February 19, 2012, left

foot x-ray also revealed the following impression, “Small calcaneal heal spur.

No acute pathology.”  (Cl. Ex. 1, p. 14)  The medical records show the

claimant next treated with Dr. Rush for complaints of left foot pain on

March 21, 2012.  With complaints of left foot pain and contusion, Dr. Rush

ordered an MRI of the claimant’s left foot which was performed by May 1,

2012.  Dr. Hill’s MRI report dated May 1, 2012, regarding the claimant’s left

foot showed the following impressions:  “1)  The 1st metatarsophalangeal joint

demonstrates moderate osteoporosis with hallux valgus deformity.  2) There

is a small ossification seen along the anterior margin of the left ankle on the

lateral projection.  This could indicate previous trauma.  Further imaging with

3 views of the left ankle can be obtained if this is of a clinical concern.  3)  The



PATRICIA KELLEY - G203912 -7-

examination is otherwise unremarkable.”  (Cl. Ex. 1, p. 29)  

The claimant testified that after the MRI of her left foot she was sent to

an orthopedic, Dr. Knight.  (T. p. 24, lines 19-21)  The claimant was seen by

Dr. Knight on June 25, 2012.  After examination, and review of the claimant’s

x-rays and MRIs of her left foot, Dr. Knight stated, “She has had some x-rays

and MRIs.  X-ray of the left foot shows a metatarsus primus varus Hallux

valgus bunion moderate with degenerative changes in the MTP joint.”  Dr.

Knight went on to opine with regard to the claimant’s left foot that her left foot

problems were “pre-existing metatarsus primus varus Hallux valgus bunion,

Osteoarthritis 1st MTP joint not workman’s comp related.”  (Cl. Ex. 1, p. 43)

After seeing Dr. Knight, the claimant returned to Dr. Rush who referred the

claimant to Dr. Saldino for her left foot.  Dr. Saldino  in his August 30, 2012,

report stated that the claimant’s left foot would “require a bunionectomy type

surgery with osteotomy and screw fixation to realign it.”  Dr. Saldino went on

to state, “This should be able to address her needs remove the arthritic

damage and cartilaginous debris that has most likely been dislodged from the

trauma.”  (Cl. Ex. 1, p. 48)  Dr. Saldino’s August 30, 2012, report seems to

disagree with Dr. Knight’s assessment that the claimant’s left foot problems

were not work comp related.  Following Dr. Rush’s recommendation for a

bunionectomy type surgery, the claimant treated with Dr. Roshan Sharma on

September 12, 2013.  Dr. Sharma’s report regarding the left foot stated, “Left
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foot x-ray did not reveal anything pertinent, other than moderate osteoporosis

of the first metatarsophalangeal joint with hallux valgus deformity.”  (Cl. Ex. 1,

p. 51)  The claimant contends she sustained a compensable left foot injury on

February 19, 2012, and is entitled to all associated benefits including but not

limited to the surgery recommended by Dr. Saldino on the claimant’s left foot.

Respondents contend the claimant did not sustain a compensable left foot

injury on February 19, 2012, while in the respondents’ employ. 

ADJUDICATION

The claimant contends she suffered a compensable injury to her left

foot on February 19, 2012, as a result of a fall at work.  Claimant’s claim is for

a specific incident injury identifiable by time and place of occurrence.  The

Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act

796 of 1993, the following must be shown in order to establish the

compensability of an injury after July 1, 1993:

1) proof by a preponderance of the evidence of an injury
arising out of and in the course of her employment;

2) proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body
which required medical services or resulted in disability or
death;

3) medical evidence supported by objective findings, as
defined in Ark. Code Ann. § 11-9-102 (16), establishing
the injury;
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4) proof by a preponderance of the evidence that the injury
was caused by a specific incident and is identifiable by
time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has failed to meet her

burden of proof by a preponderance of the evidence that she sustained a

compensable left foot injury while employed by the respondents on

February 19, 2012.  Specifically, I find that the claimant has failed to prove by

a preponderance of the evidence that her left foot injuries arose out of and in

the course of her employment.

I find that the claimant has failed to prove by a preponderance of the

evidence that her left foot injury arose out of and in the course of her

employment for a number of reasons.  First, Dr. Knight, an orthopedic,

diagnosed the claimant with “pre-existing metatarsus primus varus Hallux

valgus bunion, Osteoarthritis 1st MTP joint not workman’s comp related,” on

June 25, 2012.  Additionally, it must be noted that Dr. Michael Saldino made

the following analysis of the claimant’s feet on October 12, 2005, “her feet

demonstrates significant hyper mobility and there is a right hallux abducto

valgus deformity which is substantially larger than the left side which is also

apparent.”  (Emphasis added)  The 2005 report from Dr. Saldino shows the

claimant had previous problems with her feet.  It must also be noted that the
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claimant’s x-ray on February 19, 2012, stated, “There is no displaced fracture

or dislocation.  Joint spaces are unremarkable.  Calcaneus has a small heel

spur.  Small calcaneal heal spur.  No acute pathology.”  (Cl. Ex. 1, p. 14)

An MRI was conducted on the claimant’s left foot on May 1, 2012, which

found “no fracture or dislocation is present.”  The MRI stated, “Hallux valgus

bunion moderate with degenerative changes of osteoarthritis in the 1st

metatarsophalangeal joint.  Mild degenerative spurring is also noted from the

calcaneus.  The ankle mortise is intact with mild degenerative changes.

There is small ossification seen at anterior margin of the ankle mortise, which

could represent an old fracture fragment.”  (Emphasis added)  (Cl. Ex. 1, p.

29)  The last doctor’s report contained in the record herein is from Dr. Sharma

from September 12, 2013, wherein he stated, “Left foot x-ray did not reveal

anything pertinent, other than moderate osteoporosis of the first

metatarsophalangeal joint with hallux valgus deformity.”  (Cl. Ex. 1, p. 51)  The

evidence now before the Commission leads this examiner to find that the

claimant’s left foot problems are degenerative in nature.  The credible

evidence now before the Commission leads this examiner to agree with Dr.

Knight’s June 25, 2012, report wherein he states, “ “pre-existing metatarsus

primus varus Hallux valgus bunion, Osteoarthritis 1st MTP joint not

workman’scomp related.”  (Cl. Ex. 1, p. 43)  Based upon the credible evidence
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now before the Commission, I find that the claimant has failed to prove by a

preponderance of the evidence that her left foot problems arose out of and in

the course of her employment with E-Z Mart Stores, Inc.  Therefore, I find that

the claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable left foot injury by specific incident on February 19,

2012.  

ORDER

The claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable left foot injury while employed by the

respondents on February 19, 2012.  Claimant’s claim for benefits related to

her left foot are hereby denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


