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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. GOO9870

THOMAS KAUFMAN, EMPLOYEE CLAIMANT

FERGUSON ENTERPRISES, INC.
ONDA-LAY PIPE), 
EMPLOYER                                               RESPONDENT 

LIBERTY MUTUAL INSURANCE COMPANY, 
INSURANCE CARRIER/TPA                                  RESPONDENT 

OPINION FILED SEPTEMBER 8, 2014

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Little Rock, Pulaski County, Arkansas.

Claimant was represented by the Honorable Laura Beth York,
Attorney at Law, Little Rock, Arkansas.      

Respondents were represented by The Honorable Guy Alton Wade,
Attorney at Law, Little Rock, Arkansas.

                              STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on July 30,

2014, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was held in this matter on April 28, 2014.  A

Prehearing Order was entered in this matter on that same day. 

This Prehearing Order set forth the stipulations offered by the

parties, their contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order, or at the start of 

the hearing.  The following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 22, 2010.

3.  Claimant’s low back injury was accepted as compensable. 

4.  The claimant received a 10% percent impairment rating to

the body as a whole, which has been accepted and paid by the

respondent-insurance carrier.  They have also accepted an

additional 2% rating as assessed by Dr. Calhoun.  Some temporary

total disability compensation and medical benefits have also been

paid.   

5.  The claimant’s average weekly wage at the time of his

compensable injury was $883.88.  His compensation rates are $562/

$442.

6.  All issues not litigated herein are reserved under the 

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Whether the claimant is entitled to additional medical

treatment.

2.  Whether the claimant is entitled to temporary total

disability compensation from January 31, 2013, to a date yet to be

determined.

3.  An attorney’s fee. 

     The claimant’s contentions as set out in his response to the
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Prehearing Questionnaire, and are hereby incorporated herein by

reference.  Respondents’ contentions, as set out in its response to

the Prehearing Questionnaire, are hereby incorporated herein by

reference.  At the time of the hearing, the parties made additional

contentions.  Said contentions are incorporated herein by 

reference.  

     The record consists of the July 30, 2014, hearing transcript

and the exhibits contained therein.

     The following witness testified at the hearing: the

claimant. 

                           DISCUSSION

     At the time of the hearing, the claimant was only 25 years

of age.  He completed the 8th grade of school, and has his GED. 

After the claimant got his GED, he started working.  The claimant

testified that he worked as a mechanic with his dad.  He next

started his own lawn business.  After that, the claimant obtained 

employment at Fairfield Bay Marina and worked as a dock master

for two years.  He also worked at the Heart Center as a

lifeguard.  

     He explained:

Q Okay.  Did you ever try to get into the military?

A I wanted to.  I couldn't join.  My math was two points
low, and my social studies or social science, something like
that, was one point low.

Q Okay.  So your scores were too low to get into the
military?
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A Yes, ma'am.
Q Okay.  Did you have any other training or education
after receiving your GED?

A I had a first aid, CPR, lifeguard training.  I had also
had a firefighter's training where I went through hose
classes.  I went through Hazmat, then I went through -- I'm
trying to think what the name of it is -- I also went
through -- forestry.  I went through forestry training.  I
had also went through -- it was a special class that we went
through on the fire department to where we would know how to
turn off burning propane tanks.

Q Okay.  So you spent some time working as a firefighter,
is that right?

A Yes, ma'am.

     The claimant began working for Onda-Lay Pipe, as a ground

labor hand.  He had worked for the respondent-employer

approximately six to nine months prior to his compensable injury. 

According to the claimant, after his first day on the job, Eli

Wall, switched him from being a ground labor hand to having his

own truck and crew.  The claimant testified that he was over the

fencing crew.

     Under further questioning, the claimant testified:

Q Okay.  Tell me what those job duties entailed.

A Okay.  The main part of my job duties was to be that I
would show up at the shop every morning.  I would pick up my 
crew.  I would pick up my trailer and my truck, and we would
head out to the line and start building fences, and we’d
start doing H-braces and just going through after what the
track-hoes and dozers and everybody had already went
through.  We would have to come back and rebuild it.

Q Did you have to carry supplies?

A Yes, ma'am.  
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Q Would you consider this heavy lifting?

A There was lots of heavy lifting.  I mean, we had 80 to
86 pound bags of concrete that we would move.  We had like
somewhere around 30 pound wrap wire (phonetic), you know,
plus posthole diggers and six foot posts, sometimes taller. 
We also carried anywhere from a 16 foot to 24 foot cattle
gates.

Q Did any part of your job -- are there any light-duty
jobs out there on your line?

A The lightest duty that I had ever came across at that
one particular time was if my boss would send me to pick up
a water pump for the line that nobody else could get.  He
would send me to get it, and the only time that was light
was if I just did the driving.

     The claimant denied having experienced any pain or problems

with his low back prior to October 22, 2010.  He testified that

he hurt his back as he attempted to pick up a gate and put it on

the “hangers bolts.”  The claimant explained that he felt a

“pop/pull sensation in his lower back,” which he described as

“very, very painful.”  According to the claimant, this took the

breath completely out of him.  He stated that he fell to the

ground and laid there for about an hour, or hour and a-half

before he crawled to his truck to get his phone.  At which point,

the claimant’s dad was calling him.  According to the claimant,

it was getting close to time for them to leave and his dad was

wanting to see where he could meet up with him.  Shortly

thereafter, the claimant’s dad drove out to where he was and

finished loading up the supplies on to the trailer and helped him 

get back into his truck.           
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     He verified that he told his employer about his injury and

they sent him to the doctor.  The claimant admitted that at this

point and time, his pain was a burning pain, and a stabbing kind

of an electrical shock type pain.  According to the claimant,

this pain was located in his lower back and down his left leg.  

     Eventually, the claimant treated with Dr. Arnold.  He

verified that on January 14, 2011, Dr. Arnold performed a left

sided microdiskectomy at L4-5.  The claimant denied that there

was any change in his condition after the staples were removed.   

However, the claimant continued to treat with Dr. Arnold, and on

April 29, 2011, he performed a L4-5 hemilaminectomy and

diskectomy.  The claimant testified that after this second back

surgery, he felt better for the first two weeks, but then his

back symptoms returned. 

     He specifically denied having re-injured himself.  The

claimant stated that he followed the instructions on his

paperwork, which directed him to lay in bed, and get up only when

he needed to used the bathroom.  Additionally, he was directed

not to do any lifting, bending, twisting, or any thing of that

nature.    

     The claimant admitted that on July 7, 2011, Dr. Arnold

placed him at maximum medical improvement.  He further admitted

that Dr. Arnold gave him a ten percent impairment rating, along 

with a light duty work restriction.  The claimant verified that
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he got a change of physician to treat with Dr. Ackerman for pain

management.  Dr. Ackerman ordered an MRI and referred the

claimant to Dr. Saer.  

     He admitted that Dr. Saer ordered a CT, and on January 31,

2013, he recommended a fusion at L4-5.  The claimant verified

that the respondent-insurance carrier refused to pay for this

surgery.  However, he has continued to treat with Dr. Ackerman,

in the form of medications.  The claimant has been prescribed

Lyrica, Celebrex and Hydrocodone.  He also takes some of his

previously prescribed medications(Baclofen and Flexeril), instead

of the Hydrocodone.  The claimant testified that each day he

takes anywhere from six to eight, maybe nine Hydrocodones.  He

stated that the side-effects of these medications make him

sleepy; and if he gets to eight or nine Hydrocodones, they make

him feel dizzy, and kind of a little floaty feeling.  However, 

this does help dull the pain a little bit.  

     The claimant saw Dr. Calhoun for an independent medical

evaluation.  He verified that Dr. Calhoun did not recommend 

surgery for his back.  

     However, the claimant explained:

Q Okay.  Now, when you met with Dr. Saer in January of
2013, did you have the opportunity to talk with him about
the risks of surgery?

A Yes.

Q Okay.  And you understand now, you know you've been
through two surgeries.  Surgery is not an easy thing.  Have



8

you had an opportunity to think about the risks that surgery
involves?

A For me, there was no thinking about it.  I knew when I
first went to him what I wanted.

Q Okay.  And why is that?

A I wanted to have a chance to lead a normal life, a
chance to be able to hold my son, a chance to be able to
play with my two daughters, to be able to sleep in a bed
with my wife instead of having to sleep sitting up in a
recliner each night.  I just wanted that one chance to be
normal.  

Q Okay.  So you discussed these risks with Dr. Saer?

A Yes.

Q And you still want to have the surgery?

A Yes.

     Regarding the current condition of his back, the claimant

testified that on the morning of the hearing, he took two

“Hydros” before leaving the house, and that he had also taken two

Flexerils since then.  He also stated that he had to stop twice

in the hour and 20 or 30 minutes, on his drive to the hearing. 

According to the claimant, he is never rid of the pain, but it is

controllable at a four or five on a pain scale.  The claimant

stated that he continues with left leg pain.  

     The claimant admitted that his back injury has affected his

ability to do work around the house.  However, he stated that

since his injury, he has tried, but not been able to do any deer

hunting or fishing.  The claimant testified that every once in a

while, he is able to go to Walmart.  However, he stated that 90%
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of the time, he is at home.  He testified that they(wife and

children) now live with his parents.  The claimant verified that

another part of his passion was working on cars, but now he is

not able to bend or twist in the positions to do maintenance on

his own vehicles.  

     He testified that his “daily basis” now consists of him

sitting in a recliner all day.  The claimant is able to walk

outside on the porch for a second to get a little bit of fresh

air and stretch his muscles.  The claimant denied that he has

done any work for any money since his injury.  He further

explained that at one time, he was instructed to try a job to see

if he could manage.  As a result, the claimant obtained

employment at Saint Jean Industries, but was unable to physically

do the work.  The claimant essentially testified that he forced

himself to do this work despite back pain.  However, the claimant

did not meet the minimal requirements of that job for 90 days. 

This occurred in 2012.  As of the date of the hearing, the

claimant was drawing Social Security disability. 

     The claimant testified that he would love to be able to go

back to work, play with his kids, help his wife around the 

house, and fish and hunt, if a doctor can make him better.   The

claimant admitted that he has thought about going to school.  He

loves working in the oil and gas industry, and would like to have

a job as an inspector.  The claimant denied that he could perform
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the duties of this job in his current condition.  

     On cross examination, the claimant verified the ages of his

children.  He has a four-year-old, a three-year-old, and a one-

year old.  The claimant verified that his latter two children

were born after his injury of October 22, 2010.  

     He verified that he received medical benefits and was

compensated while he was off from work.  The claimant was

released by Dr. Arnold and assessed with a 10% permanent partial

disability rating.  He admitted that he got payments at a reduced

amount toward that rating.  The claimant admitted that although

Dr. Arnold performed both of his surgeries, he was not aware that

he is an orthopedic surgeon.  

     The claimant admitted that after his release by Dr. Arnold,

he asked for a change of physician, which was granted for him to  

treat with Dr. Ackerman.  He admitted that after treating with

Dr. Ackerman, he was referred to Dr. Saer for evaluation.  The

claimant agreed that Dr. Saer is also an orthopedic surgeon, and

works at Arkansas Specialty Orthopedics.  He admitted that as

part of his evaluation with Dr. Saer, he under went a CT scan. 

Following this CT scan, Dr. Saer suggested the possibility of the

claimant needing surgery. 

     However, the claimant admitted that Dr. Saer stated to him,

“I cannot give him as mush assurance as I would like to give him

that it would help at all.”  The claimant admitted that he was
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recently seen by a neurosurgeon, Dr. Michael Calhoun.  He

testified that Dr. Calhoun determined that he did not need

surgery based on the MRI’s that he had at that time.  The

claimant admitted that Dr. Calhoun gave him an additional two

percent rating above the 10 percent rating that he had already

been assessed by Dr. Arnold.  

     The claimant admitted that he has not followed up with Dr.

Calhoun or anyone else since that evaluation.  However, the

claimant admitted that he continues to treat with Dr. Ackerman

for pain management, in the form of medications.  He admitted

that Dr. Calhoun made the same determination as previously made

by Dr. Arnold, which was that the claimant had reached maximum

medical improvement.  

     A review of the medical evidence of record shows that on

October 24, 2010, the claimant complained of severe low back pain

to medical personnel at Ozark Health Medical Center.  The

claimant reported that he felt a pop and a spasm in his low back

after lifting a sixteen-foot steel gate.  At that time, the

claimant’s primary diagnosis was “muscle spasm lower back.”  The

claimant was basically treated and discharged home with

medications and instructions to rest.

     It appears that the claimant underwent evaluation and

treatment by Dr. Jose Abiseid due to his continued complaints of

low back pain and related symptoms.  On October 25, 2010, Dr.
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Abiseid assessed the claimant with “Sprain/strain, lumbrosacral,”

for which he ordered an MRI.  

     An MRI of the claimant’s lumbar spine was performed on

November 18, 2010, with an impression of:

1. Left central/subarticular disc extrusion at L4-5 with
associated mild left neural foraminal narrowing and
moderate central canal stenosis.

2. Right subarticular/foraminal protrusion at L5-S1 with
associated mild right neural foraminal narrowing.

     Dr. David Arnold wrote the following letter to Dr. Abiseid

on January 3, 2011: 

It was certainly my pleasure to see Thomas L. Kaufman in the
office today for a spine consultation.

Mr. Kaufman is a 21-year-old pipeline worker presenting with
a two and a half month history of low back pain and left
radicular leg pain that began secondary to a work injury
lifting 250 pounds.  He has no previous history of spine
problems.  He has normal bowel and bladder function.  He has
paresthesias and weakness in the left lower extremity.  He
has an L5 neurologic deficit on the left side with positive
bilateral straight leg raising.  He has a lumbar MRI showing
a herniated disc on the left side at L4-5.  Treatment to
date has been medications, physical therapy, bed rest and
off work.  Unfortunately, all of the conservative measures
carried out to date have not benefitted him.  He is
interested in surgery at this time but wants to think about
it for a few days.

I will review the MRI disc with our radiologist, and I think
surgery is a reasonable option at this time.  He will think
about it for a day or two and let me know.  I did offer him
epidural steroid injections first, but he is not interested
in that because he does not like needles.  I do not think he
should return to work at this time.  I explained the
diagnosis, natural history, treatment alternatives and all
of the attendant risks and ramifications thereof.  Should he
pursue this further, I will keep you apprised of his status. 
He will also stop the Motrin and avoid any nonsteroidal
anti-inflammatories in case he does have surgery or an
injection.
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Additionally, I attribute all of his current problems to the
work injury for any interested parties.

Thank you, as always, for your kind referrals.

     On January 14, 2011, Dr. Arnold performed surgery on the 

claimant’s lumbar spine:

ADMISSION DIAGNOSIS:  Herniated nucleus pulposus left L4-5.

DISCHARGE DIAGNOSIS:  Herniated nucleus pulposus left L4-5;  
     status post microdiscectomy.

SURGICAL PROCEDURE:  01/14/2011: Microdiscectomy left L4-5.  
     No complications.

     Despite surgery, the claimant continued with back and lower

left extremity pain.  As a result, the claimant underwent an MRI

of the lumbar spine, on March 23, 2011, with the following

impression:

There is interval surgery with left-sided laminectomy and
partial discectomy at the L4/L5 level.  The extent of the
central/left central protrusion this level appears decreased
following the surgery.  However enhancing scar tissue is
seen effacing the left lateral recess and root entry zone of
the traversing left L5 nerve root.  Facet degenerative
change at this level appears stable.

A focal annular tear and right central disc protrusion is
seen at the L5/S1 level minimally effacing the fat around
the traversing right S1 nerve root.   

     Following this MRI of the claimant’s lumbar spine, Dr. 

Arnold performed a second lumbar surgery, on April 29, 

2011:
 

PREOPERATIVE DIAGNOSIS:
Recurrent herniated nucleus pulposus with lateral recess
stenosis left L4-5.
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POSTOPERATIVE DIAGNOSIS:
Recurrent herniated nucleus pulposus with lateral recess
stenosis left L4-5.

Operation:
Left L4 hemilaminectomy with lateral recess excision and
diskectomy left L4-5.  C-arm used for spine surgery
localization purposes.

     The claimant followed up post-operative with Dr. Arnold.  

On May 10, 2011, Dr. Arnold reported that the claimant’s

previously documented symptoms of low back pain were better.  Dr.

Arnold reported on June 9, 2011, that the claimant’s previously

documented symptoms were much better and that he did not have any

neurological symptoms.  At that time, the claimant was

approximately five to six weeks out from surgery.  

     On July 7, 2011, the claimant saw Dr. Arnold for a final

office visit:

EVALUATION TYPE:  Established Patient: Post-operative
office visit.  Encounter reason: follow-up of a spine
problem.

SOURCE OF INFORMATION:  This formal summary note
incorporates additional information that is considered part
of today’s complete documentation for coding and other
purposes.

SUBJECTIVE COMPLAINTS: The previously documented symptoms
are better.  Low back pain.  Pain level: 3 to 4 (on a scale
of 0 to 10).  Work status: not working.  Review of systems
unchanged.

PHYSICAL EXAMINATION SPINE:  See the Office Progress Note
Summary.

ASSESSMENT:  Maximally medically improved.  The impairment
rating for this patient is 10 percent to the body as a whole
according to the American Medical Association’s “Guides to
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the Evaluation of Permanent Impairment” (fifth edition) and
applies to the spine only. 

DIAGNOSIS:  Post-operative lumbar spine: S/P Discectomy.

TREATMENT PLAN:
COUNSELING:  The findings, treatment plan and all
recommendations were discussed with the patient in full. 
All questions were elicited and answered. 

MEDICATIONS PRESCRIBED TODAY: None.

WORK RECOMMENDATIONS:  Return to light duty work
full-time as tolerated.  The patient was instructed to
contact me for follow-up if the current problem does not
resolve uneventfully in a reasonable time frame with the
current conservative treatment recommendations discussed
with the patient.  
Informed consent has been given for the mutually agreed upon
treatment plan.

FOLLOW-UP PLAN:  The patient was instructed to
return to the primary treating physician for any current or
future care as needed.  I would be happy to see this patient
again in the future should the patient, PCP or any other
involved parties so desire.

FUTURE CONSIDERATIONS:
WORK:  Functional Capacity Evaluation.

 
     The claimant began treating with Dr. William Edward Ackerman

III.  On June 27, 2012, Dr. Ackerman reported, in pertinent part:

ASSESSMENT:  It is my medical opinion that the patient needs 
     further investigation as he is becoming worse.  He relates   
     that he does have to work as he has a family to support.

 I recommend further investigation for why he continues to
hurt.  He did have a disc extrusion, which was removed.  I
would suspect that he has probable scar formation in his
epidural space around his nerve root.  I recommend imaging
studies as well as an hsCRP to rule out chronic radiculitis
related to his disc extrusion.  It is furthermore my medical
opinion that analgesic medications are indicated.  I would
recommend a muscle stimulator and trial of a back brace
until his pain becomes significantly better.  An EMG/nerve
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conduction test is medically indicated to document nerve
injury.  He ultimately could respond to a transforaminal
epidural steroid injection.  My goal is to decrease his pain
and attempt to rehabilitate him so that he can return back
to gainful employment.  I would not expect him to be able to
return to working on a pipeline lifting 250 lb. pipes, but I
would expect him to be able to return to some form of
gainful employment.  

     On August 24, 2012, the claimant saw Dr. Ackerman for a 

follow-up visit for the pain in his left lower extremity.  At 

that time, Dr. Ackerman’s assessment and plan were:

It is my medical opinion that the patient has sufficient
pathology to warrant continuation of pharmacologic
management.  The patient wants to return to gainful
employment as he does not want to go on disability at his
age.  It is my medical opinion that he has another opinion
from an orthopedic spine surgeon.  I do recommend epidural
steroid injection therapy as well as an MRI.  His insurance
company will be contacted to see if the above recommendation
can be preauthorized.  The patient is motivated to return
back to gainful employment.

Medications refilled as previously prescribed.  A request
for his MRI and epidural steroid injection will be done, as
well.  Return in eight weeks.

    The claimant underwent initial evaluation on January 8, 2013, 

by Dr. Edward H. Saer III.  Specifically, Dr. Saer reported, in 

relevant part:

CHIEF COMPLAINT:
Lower back pain.

HISTORY OF PRESENT ILLNESS:
Mr. Kaufman is a 23-year-old man seen for surgical
consultation.  He sustained a work injury on October 22,
2010.  He has had two surgeries by Dr. Dave Arnold.  The
first was in April of 2011.  He states that he had L4-L5
“fused”.  About six months later, he had sounds like a nerve
decompression.  He did improve following that.
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He states that his pain returned about two months after his
second surgery.  He is now having pain in the lower back and
left leg to the calf posteriorly.  This is present about 90%
of the time.  He states that there is nothing that really
makes the pain better or worse although he states that he
generally feels better if he is in recliner.

He states that his back hurts more than his leg if he stands
for a long time.  His leg bothers him more than his back if
he sits a lot.  He also reports some numbness and tingling
in the leg.  Sneezing makes things worse.

PREVIOUS TREATMENT:
He is currently seeing Dr. Ackerman and is here to be
evaluated to see if there is anything that needs to be done
surgically.  He had some physical therapy prior to his
surgery but none since then.  He is currently taking
Celebrex and Lyrica.  He also takes Lortab 4-5 pills daily
and soma 4-5 pills daily.   

                          
                               * * * 

RADIOGRAPHIC REPORT:
Standing AP and lateral lumbar films today show a left
hemilaminectomy at L4.  He has no spinal instrumentation in
place.  There is no evidence of fusion that I can see.

The MRI films done on November 1, 2012 at the Open MRI of
Conway were reviewed.  There is desiccation with a left side
bulge at L4-L5.  He has a right central disk
bulge/herniation at L5-S1 which slightly displaces the S1
nerve root. 

IMPRESSION:
Chronic radiculopathy status post laminectomy x 2.

DISCUSSION:
It is difficult to tell if he has any continued impingement
or not.  I think a CT myelogram would be helpful.  He may
also need EMG studies.  He is having enough trouble that he
wants to pursue this.  We will schedule this and I will see
him back afterwards.

     The claimant underwent a CT scan of his lumbar spine on 

January 23, 2013, with the following impression: “Degenerative

disc disease without definite evidence of neural compromise. 
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Degenerative disc disease at L4-5 and L4-S1 with foraminal and

lateral recess stenosis as more fully described above.  Post

laminotomy at L4-L5.” 

    Dr. Saer saw the claimant for an office visit, on January 31,

2013:

FOLLOWUP VISIT:
Mr. Kaufman returns in follow-up.  His history was outlined
previously.  He is having pain in his lower back and
intermittent shooting pains down his left leg.  He has had
two prior surgeries by Dr. Arnold.

The patient and his dad both insist that Dr. Arnold was
going to do a “fusion”.

  
PHYSICAL EXAMINATION:
Examination is unchanged.

RADIOGRAPHIC REPORT:
He had a CT myelogram to work this up further.  I reviewed
the films via PACS and also the report.  Everything looks
pretty normal except for L4-L5 and L5-S1.  At L4-L5, he
evidence of prior laminotomy on the left.  I do not see any
evidence of fusion.  He does have a central and left sided
disk bulge/protrusion that displaces the nerve root and
extends into the foramen.  He has a right-sided bulge at L5-
S1 that slightly displaces the S1 nerve root.  None of his
symptoms are on the right side.

DISCUSSION:
I had a long talk with the patient and his dad about this. 
I think the options are to leave things as they are and
continue with pain management or go back in surgically to
redecompress the left side.  He would need a fusion at the
same time.  I just do not think we could go in a third time
and expect a good result with a laminectomy only.

I discussed all of this with him and explained that we
certainly could not give them a 100% guarantee that this
will help.  In fact, I cannot give him as much assurance as
I would like to give him that it will help.  His
expectations for relief are somewhat modest.  He just wants
to have less pain so that he can enjoy things such as
playing with his kids.



19

He is having enough trouble that he wants to pursue this.    
 
    The claimant’s request for surgery underwent peer review 

on February 11, 2013, by the respondent-insurance carrier’s nurse 

case manager.  Nurse Johnette rendered the following non-

certification decision.

Utilization review has been completed for the service(s)
listed below.  A non-certification decision was made by a
Peer Review Practitioner as stated below.

TREATMENT/SERVICE REQUEST: LAMINECTOMY, FACETECTOMY AND
FORAMINOTOMY (UNILATERAL OR BILATERAL WITH DECOMPRESSION OF
SPINAL CORD, CAUDA EQUINA AND/OR NERVE ROOT(S), (EG, SPINAL
OR LATERAL RECESS STENOSIS), SINGLE VERTEBRAL SEGME.

DATES OF SERVICE FROM 02/07/2013 TO 02/08/2013

DECISION/CLINICAL RATIONALE AS STATED IN THE PEER REVIEWER’S
REPORT:

(From peer reviewer’s report) REQUEST: Lumbar laminectomy
and posterior spinal fusion L4-5.  EXPLANATION OF FINDINGS:
In my judgement, the clinical information provided does not
establish the medical necessity of this request.  According
to the Official Disability Guidelines indications for lumbar
fusion include, (1) All pain generators are identified and
treated.  (2) All physical medicine and manual therapy
intervention is completed.  (3) X-rays demonstrating spinal
instability and/or myelogram, CT-myelogram, or disography
and MRI demonstrating disc pathology correlated with
symptoms and exam findings. (4) Spine pathology limited to
two levels. (5) Psychosocial screen with confounding issues
addressed. (6) For any potential fusion surgery, it is
recommended that the injured worker refrain from somking for
at least six weeks prior to surgery and during the period of
fusion healing.  At this point, there is no documentation of
any conservative treatment to include either physical
therapy and/or epidurals.  The patient has not undergone a
pre-operative psycological evaluation as well.  Furthermore,
he has no positive physical findings that correlate with the
level being requested nor is there instability documented. 
Therefore, recommendation is for adverse determination.    

     On January 31, 2014, Dr. Saer wrote the following letter to
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the claimant’s attorney:

Thank you for your recent letter regarding Thomas Kaufman. 
As you know, I saw him in January of 2013 and recommended
surgery, but it was never approved by his insurance company.

  He indicated at his initial visit that he had been off work
since his injury in October of 2010.  I did not give him a
release to return to work nor did I feel that his status had
changed enough to allow him to do so.

If you need further information, please let me know.

     Dr. J. Michael Calhoun wrote the following letter on July 2, 

2014:

I have recently had the pleasure of evaluating Thomas L.
Kaufman, II in the office.  The patient is a 25 year old
male who presents with leg pain.  The patient suffered a
work injury in October 2000 can’t.  Since that time, he has
had left leg pain.  He underwent 2 separate operative
interventions under the guidance of Dr. David Arnold.  It
appears from the radiological reports that these were at L4-
5 on the left.  He was then referred to Dr. William Ackerman
for pain management.  Dr. Ackerman referred him to Dr. Saer. 
The patient underwent CT myelogram of the lumbar spine in
January of last year which, by report, showed no significant
neural impingement.  According to the patient, Dr. Saer has
suggested further surgery, but that is not documented in the
medical record.

From reviewing the CT myelogram report from January of 2013,
there does not appear to be any further neural impingement. 
His neurological exam, shows no evidence of a significant
radiculopathy.  Thus, I would not suggest further surgery. 
From a surgical standpoint, he has reached maximum medical
improvement.  He may require long-term pain management. 
Because he underwent 2 separate operative intervention some
his lower back, he has suffered a 12% impairment of the
whole person.  This is also stated without having reviewed
the actual CT myelogram study.

Thank you for this kind referral.  If there are any problems
or questions regarding the above, please feel free to call
me.
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                           ADJUDICATION

A.   Additional Medical Treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

     In the case at bar, the claimant is asserting his

entitlement to additional medical treatment, in the form of a

third lumbar spine surgery, for his compensable lower back injury

of October 22, 2010.  

     Respondents contend, among other things, that the claimant’s

request for surgery was reviewed in accordance with the

requirements of Commission Rule 099.30, and that the treatment

was not approved by the pre-certification company.  It is well

established in workers’ compensation law that Rule 099.30 does

not apply to a determination of whether a particular medical

service/modality is reasonably necessary.  

     Nonetheless, the record shows that the claimant sustained an

admittedly compensable back injury, on October 22, 2010, while

performing his employment duties with respondent-employer/Onda-

Lay Pipe.  At the time of his compensable back injury, the

claimant was only 21 years old.  The claimant injured his back
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while attempting to lift a fence. 

     The claimant received emergency care for his back injury

from Ozark Health Medical Center, on October 24, 2010.  At that

time, the claimant’s primary diagnosis was “muscle spasm of the

lower back.”  On October 28, 2010, the claimant came under the

care of Dr. Abiseid for continued complaints of back pain and

related symptoms.  

     An MRI of the claimant’s lumbar spine was performed on

November 18, 2010, which revealed “a herniated disc on the left

side at L4-5.”  As a result, the claimant was referred to Dr.

Arnold for a spine evaluation.  On January 14, 2011, the claimant

underwent surgery by Dr. Arnold, in the form of a

“microdiscectomy left L4-5.”  The claimant improved for a very

brief time, and his back pain and related symptoms returned. 

     On March 23, 2011, the claimant underwent another MRI of the

lumbar spine, which essentially revealed “a recurrent herniated

nucleus pulposus, with lateral recess stenosis, left at L4-5.” 

Pursuant to the findings of this MRI, the claimant underwent a

second surgery by Dr. Arnold, on April 29, 2011, in the form of,

“Left L4 hemilaminectomy with lateral recess excision and

diskectomy left L4-5.”  

     Dr. Arnold pronounced the claimant to be at maximum medical

improvement for his compensable back injury, as of July 7, 2011. 

At that time, Dr. Arnold assessed the claimant with a 10%
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permanent partial impairment to the body as a whole, which the

respondents have accepted and paid.  Hence, the claimant was

released from care by Dr. Arnold. 

     Thereafter, the claimant obtained from the Commission a

change-of-physician to treat with Dr. Ackerman for pain

management.  As of the date of the hearing, the respondent-

insurance carrier continued to pay for this treatment, which

consists of a medication regimen.  Despite this treatment, the

claimant continued with back pain and related symptoms.  An MRI

was performed on the claimant’s lumbar spine on November 1, 2012. 

The claimant was initially evaluated by Dr. Saer due to

complaints of lower back pain, January 8, 2013.  On January 31,

2013, Dr. Saer discussed possible treatment modalities with the

claimant, which included surgery, in the form of, “a laminectomy

and posterior spinal fusion at L4-5.”  However, Dr. Saer

explained to the claimant that he was unable to give him as much

assurance as he would like to give that the surgery would help.  

     Subsequently, the claimant underwent an evaluation by Dr.

Calhoun on July 2, 2014.  At that time, Dr. Calhoun opined that

he would not suggest further surgery.  Dr. Calhoun opined that   

there did not appear to be any further neural impingement based

on the CT myelogram report of January of 2013.

     During the hearing, the claimant testified that his back

related symptoms have been relieved most effectively by sitting
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in his recliner and medications(Lyrica, Celebrex, and

Hydrocodone).  His testimony demonstrates that as of the date of

the hearing, he continues with low back pain and related symptoms

due to his compensable injury of October 22, 2010.  The claimant

essentially testified that his home and family activities have

been severely restricted due to his compensable back injury.  The

medical records demonstrate that claimant and his dad both

insisted that Dr. Arnold was going to do a “fusion.”  However, my

review of Dr. Arnold’s medical reports do not substantiate the

same.  Nonetheless, having observed the claimant’s demeanor

during the hearing, and when comparing his testimony to the other

evidence, I find that the claimant was less than forthcoming

about his symptoms and the relief provided by the two prior

surgeries.

     I think it is noteworthy that although since the claimant’s

second surgery, he has been provided a pain medication regimen,

there is no evidence that the claimant has attempted to seek

relief for his symptoms from physical therapy and/or epidural

steroid injections. 

     With that in mind, based on all of the foregoing,

particularly the expert opinions of Drs. Arnold and Calhoun, I

find that the claimant failed to prove by a preponderance of the

evidence that additional medical treatment in the form of a third

back surgery is reasonably necessary treatment for his
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compensable back injury of October 22, 2010.  Accordingly, this

claim for additional medical treatment is respectfully denied. 

B.  Temporary Total Disability

     The claimant contends that he is entitled to temporary total

disability from January 31, 2013(the date that Dr. Saer

recommended a third lumbar surgery), to a date yet to be

determined.    

     However, the record demonstrates that the claimant reached

maximum medical improvement for his compensable injury, no later

than July 7, 2011.  Specifically, based on the expert opinions of

Drs. Arnold and Calhoun, I find that the claimant’s healing

period from his compensable injury ended on the aforementioned

date.  Temporary total disability benefits cannot be awarded

after a claimant’s healing period has ended.  Elk Roofing Co. v.

Pinson, 22 Ark. App. 191, 737 S.W. 2d 661(1987).  Accordingly, I

find that the claimant did not prove he was entitled to

additional temporary total disability compensation after July 7,

2011.  

     As a result, this claim for additional temporary total

disability compensation, is hereby respectfully denied.  The

remaining issue of an attorney’s fee has bee rendered moot and

not discussed herein this Opinion.        

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following



26

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at    
         all relevant times, including October 22, 2010.

3.  I hereby accept the aforementioned stipulations as       
    fact.

4.  The claimant failed to prove his entitlement to          
    additional medical treatment, in the form of a third     
    lumbar surgery, as recommended by Dr. Saer.  Hence, I    
    find that this treatment is not reasonably necessary in  
    connection with the back injury received by the claimant 
    on October 22, 2010.

5.  The claimant failed to prove his entitlement to          
    additional temporary total disability compensation from  
    January 31, 2013, to date yet to be determined.         

                             ORDER

     The claimant failed to prove his entitlement to additional 

medical treatment, in the form of a third back surgery, as 

recommended by Dr. Saer.   Additionally, the claimant failed 

prove his entitlement to any additional temporary total

disability compensation, beginning on January 31, 2013.

     IT IS SO ORDERED.

__________________________
CHANDRA L. BLACK
ADMINISTRATIVE LAW JUDGE 
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