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STATEMENT OF THE CASE

On November 20, 2013, the above-captioned claim was heard in Conway,

Arkansas.  A prehearing conference took place on September 9, 2013.  A prehearing order

entered that day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed at all relevant times,

including April 11, 2013.

3. Claimant’s average weekly wage entitles him to the maximum compensation

rates.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Clamant sustained a compensable injury to his left hip and left

lower extremity.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Respondents are entitled to an offset.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that he sustained a compensable injury and is entitled to

benefits pursuant thereto.

Respondents:

1. Respondents contend that the claimant did not suffer a compensable injury.
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1Page 22 of the exhibit, identified in the index as purporting to be a “Medical
Report from Conway Regional Health System prior to second surgery for a left hip
hemiarthroplasty,” is blank.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, the

deposition, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the Claimant and to observe his demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his left hip or left lower extremity.

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  John Abeare testified via deposition.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case was Joint Exhibit 1, a compilation of Claimant’s medical records,

consisting of a one-page abstract/index and 25 numbered pages thereafter;1 and
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2Per Commission policy, this transcript has not been bound into the hearing
transcript, but instead has been retained in the Commission’s file.

Respondents’ Exhibit 1, the transcript of the deposition of John Abeare taken on November

19, 2013, consisting of 19 numbered pages.2

Discussion

A. Compensability

Introduction.  Claimant has argued that as the result of a specific incident at work

on April 11, 2013, he sustained compensable injuries to his left hip and left lower extremity.

Respondents deny this.

Standards.  In Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2012), “compensable

injury” is defined as follows:

(i) An accidental injury causing internal or external  physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is “accidental” only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2012).  “Objective findings” are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who has a graduate equivalency degree and attended one

year of college, testified that he was employed during the time period at issue by

Respondent J.C. Fodale Energy Services, LLC (hereinafter “Fodale”).  He described the

business as follows:

They do well services for different companies like Conoco and Cannon and
such . . . [t]hey offer containment services; they pull production water; we do
cleanups when they have spills . . . [w]e take containments out to the well
sites.  We put down the containments before they bring in the trucks to keep
chemicals off of the ground.

His testimony was that he went to work for Fodale in June 2012; and in September

of that year, his employer sent him to work in Colorado.  While there, he drove a “vac

truck”–a vehicle with a tank and hoses attached thereto.  By operating the controls on the
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back of the truck and manipulating the hoses, he was able to draw waste water from the

drilling site into the tank, so that it could be removed from the site for proper disposal.

As referenced above, a rubber or vinyl “containment” is placed on the ground at the

drilling sites.  This is comprised of mats that are taped together.  Claimant related that

while a layer of gravel was typically spread underneath the containment, the site in

question was not level and firm:

The containment that they had put down on that well site, previous to them
putting down that containment, a truck had gotten stuck and had rutted out
a big hole . . . [a]nd whenever they put down the containment, then–this was
a 36 by 50 containment that these two trailers were sitting on, and there was
a space between the two trailers.  When they backed the trailer in over here
and then they backed the one beside it, it stretches the containment.  And
when it does, it kind of stretches it tight, and you can’t see the holes . . . that
are under it.  And whenever you are out there pulling water, you know, you
try to do the best you can to avoid stuff like that, but, you know, sometimes
you just can’t help it, you know.  And this hole was hidden.  You couldn’t see
it.

On April 11, 2013, while at the above-referenced drilling site, Claimant was allegedly

injured.  He testified that while “pulling hoses to get to the water so we could pull it up,” he

“stepped on the edge of the hole [and] fell.”  Claimant elaborated:

I slipped; I fell; I twisted; I hit the ground on the edge of the hole.  And the
ground was somewhat frozen under the mat, and there was still ice under the
trailers.  The mat was wet, and that’s what we were there for, to pull up the
water than was on the mat.

According to him, the hole was over three feet wide and two to two and one-half feet deep.

While three other people were present at the time this purportedly occurred, he was

not sure if anyone witnessed it.  But one co-worker, “Diego,” came along and helped him

up.  Claimant stated that he pointed out the hole to Diego so that neither he nor anyone

else would fall into it.
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He related that when he fell, his left hip struck the edge or rim of the hole.  Claimant

“was in a lot of pain that day,” but continued to work.  The pain was located in his left hip.

The following exchange took place on direct examination:

Q. Have you ever had problems with your hips before?

A. No.  I had went to the doctor previous to that.  I had a little bit of groin
pain.  But whenever they checked me out, they couldn’t find anything
wrong.  And that’s when I was at home–the last time I was at home
before I went back to Colorado.

Q. Okay.

A. The end of March [2013].

Q. Okay.  And you say–let me just ask, did they diagnose you with
anything?

A. No.

Q. Okay.  Did they prescribe any sort of treatment?

A. He just give [sic] me some pain pills and some muscle relaxers and
told me, that, you know, that would help.

Q. Okay.  So the pain that you went to see the doctor for that day, was
that the same pain that you’re testifying here today–

A. No.

Q. –after the fall?

A. No, sir.  It wasn’t the same pain.

Q. What’s the difference?

A. Whenever I was trying to walk, after I fell–previous, I didn’t have any
problems walking at all, and whenever–after I had this fall, my hip was
locking up.  I couldn’t take a step with–you know, without my hip
locking completely up.

Q. Had that ever been a problem for you previous–
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A. No, sir.

Asked if he had ever complained of hip pain or a hip injury while on the job, he responded:

“I never complained about anything.”  On cross-examination, Claimant confirmed his

deposition testimony that he had never had hip pain or problems prior to his alleged fall at

work.  But when shown the record of his visit to his primary care physician, Dr. Thad

Hardin, on March 29, 2013–13 days before the incident at issue, Claimant agreed that it

reflects that he presented with bilateral, deep hip pain that was “constant, throbbing and

aching.”  He also agreed that Hardin wrote that there was “no apparent precipitating event

or injury,” that the “initial onset of pain was years ago” but had become “much worse” in the

past six months.  Asked to explain why he did not disclose this in his deposition, Claimant

responded:  “I did not remember going to the doctor . . . I just don’t remember going to the

doctor.”  He did not disagree that the report of the visit reflects that Hardin felt that he

should see an orthopaedist for diagnostic work the next time he returned home from

Colorado.  The doctor prescribed pain medication and muscle relaxers–which he did not

disclose in the deposition.  But he maintained that whatever hip pain he had at that point,

which “was coming and going,” was different than what he suffered after the fall on April

11, 2013.

Claimant stated that he and his co-workers finished their work at the drilling site,

loaded their hoses back into the truck, and returned to the yard in Eaton, Colorado.  His

testimony was that the yard supervisor, Ernest Hill, saw him limping–which he insisted on

the stand that he had not done before–and asked him what had happened and if he was

okay.  Claimant told him about the alleged fall and that he was unsure if he had simply

pulled a muscle.  As he was finishing his daily paperwork before going to the motel,
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Claimant encountered John Abeare, his “main supervisor” and the supervisor over the

trucking operation–the two saw each other “[o]n a daily basis,” and the two had a good

working relationship.  However, Abeare was not at the drilling site that day.  Claimant’s

testimony was that he told Abeare about the fall into the hole, and that Abeare asked if he

wanted to see a doctor that afternoon.  Claimant replied that he did not yet wish to do so

because he wanted to see if he was better by the next morning.

Per his testimony, when he awakened the next morning, Claimant “could not move

[his] hip at all to take a step.”  He called Hill to tell him that he would be unable to work that

day, and Hill told him to go ahead and go to the emergency room.  Claimant stated that he

also tried, without success, to contact Abeare.  After a hot shower “loosened [his hip] up

a little bit,” Claimant traveled to the emergency room of the Colorado Medical Center in

Greeley.  According to Claimant, he told the doctor about falling and hurting his hip, and

the doctor had him undergo an x-ray.  The results were negative, and the doctor referred

him to a local orthopaedist.  The appointment was originally for a week after the April 12,

2013 emergency room visit; but because of work responsibilities, Claimant had to delay the

appointment for two additional weeks.  The day of the visit, he underwent an MRI of the

left hip.  In a follow-up appointment, Claimant learned that he would have to undergo

surgery.  In the meantime, he continued to work at Fodale.  Asked why he did so, Claimant

responded:  “I was the only one that had a CDL.  John Abeare said that he needed me,

and–and they kept telling me that they were going to get help up there.”  However, another

driver was not brought on until around the time Claimant first went to the orthopaedist.

During this period, Claimant stated that he had “real hard pain in my hip, in my joint, made
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walking difficult.”  He kept working until May 16, 2013.  As to why this was his last day on

the job, he explained:

We had went to a Conoco site to do a cleanup, and the pain was getting
really bad that day.  And I was operating the hose.  They told me I wouldn’t
have to do that, but I ended up having to do that.  And I fell twice again that
day in some gel that was–this gel was really slick.  When it gets wet, I mean
you can’t stand in it . . . [i]t’s something that’s a chemical that they use to
frack the wells with.  And it gets on the containments during the process.
And then whenever they pull all the trucks off of the containments, then we
go back and clean up the containments . . . When I got back to the yard that
afternoon, they started to send me out on another job.  And I told him that I
just couldn’t go, that I was done and that was it, you know; I was in too much
pain.  And–and then Ernest Hill told me, “Well, you know, if you can’t do it
and all that, we’ll make do, and you can go on to the motel and get you some
rest,” you know.

According to Claimant, he did not file a claim with Abeare.  They discussed it, and

Abeare offered to pay for the emergency room visit; but Claimant responded that he would

use his health insurance and simply asked that Fodale reimburse him for the $100.00 co-

pay.  Claimant stated that Abeare reimbursed him a couple of days before he left Colorado

to return to Arkansas.

Because Claimant lacked a support network in Colorado, he opted to return to

Arkansas for his hip surgery.  It was his understanding that he was suffering from a

necrotic hip, and that it had to be treated “aggressively.”  Dr. Hardin referred him to an

orthopaedic surgeon, Dr. Grant Bennett.  After reviewing his MRI, Bennett agreed with the

Colorado orthopaedist that surgery was necessary.  The procedure took place on July 1,

2013.  However, because the decompression procedure was not successful in restoring

blood flow to the joint, Claimant had to undergo a left lower hip replacement on October

2, 2013.  But this operation also did not work out as Dr. Bennett had hoped.  For that
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3Of course, this appointment was to have taken place after the hearing. 
Because the record was closed following the hearing, the outcome of that appointment
is unknown.

reason, he was scheduled for a follow-up appointment in mid-December 2013 to determine

if his upper hip would need to be replaced as well.3

Abeare testified via deposition on November 19, 2013.  He stated that he knows

Claimant and that he was his supervisor at Fodale in Colorado.  Abeare related that Fodale

supplies water to, and hauls water away from, fracking operations.  Claimant was a truck

driver for the business.  During the deposition, the following exchange took place:

Q. Okay.  Now, of course, what I want to ask you about is Mr. Jones has
contended that he hurt himself while he was working in Colorado.  So
let me ask you if you recall Mr. Jones telling you on or about April 11th

of this year that he’d stepped in a hole while working and had hurt his
hip.

A. No.  The conversation was never taken [sic] place like that.  He never
came to me at any point and said today or yesterday or whatever it
may have been that he had an incident on location.  That’s something
that we–we emphasize to all our employees, you know, they need
to–if they have any kind of incident from a bee sting to a compound
fracture, it needs to be reported immediately to the nearest supervisor
so that we can do the proper paperwork on the problem.

Q. Okay.  Now, you’ve said he never attributed any problem he had to an
on-the-job injury, but did he, nonetheless, ever complain to you about
hip pain?

A. I recall a few different times where–just kind of like a conversation in
passing, you know, I’m sore or, you know, I have a long shift, but
nothing ever directly about his hip.  I guess some–not that I recall.
Some–you know, just conversation in passing really, more than
anything.

Q. And when you would have these casual conversations, did he specify
any problems he was having with his hip or any other bodily [sic] part?

A. Not that I recall.  This was a while ago, but no, not that I recall.
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Q. And then to the best of your recollection, at any point while he was
there in Colorado and you were his supervisor, did he ever attribute
any physical problems he was having to an on-the-job injury?

A. No.  It wasn’t until he–I believe he went and got checked out by a
doctor.  Okay.  I think what I recall is he brought up some type of
strain, I believe, in his leg or in his hip, and I recall asking him if we,
J.C. Fodale, needed to provide any medical attention to him, basically
asking if this was something that happened while you were working.
If it’s something that we need to take you to a clinic or a hospital to
get checked out.  And I believe he said something to the effect that he
had insurance and he would take care of it.  In other words, it wasn’t
something that happened on the job.  It was like a pre-existing type
issue, I guess.

Abeare denied ever offering to pay for Claimant’s medical bills.  He agreed that

Claimant could have reported a fall to Hill.  But he hastened to add that in their

conversations, Hill never recalled Claimant telling him about a work-related injury.

Medical Records.  On March 29, 2013, 13 days before the alleged fall in Colorado,

Claimant presented to Dr. Hardin with bilateral hip pain.  The note reads in pertinent part:

The location of the pain is deep.  It does not radiate.  He describes it as
moderate in intensity, constant, throbbing, and aching.  The initial onset of
pain was years ago.  The[re] was no apparent precipitating event or injury.
Aggravating factors include prolonged sitting, weight-bearing, and getting in
and out of car . . . [s]tates pain is much worse last 6 months.

Hardin prescribed Meloxicam and Ultram, ordered x-rays of the hips, and wrote:  “will try

PT/ortho once he gets back from [C]olorado.”  The x-rays, if they occurred, are not in

evidence.

Likewise, the initial visits to the emergency room and to the orthopaedist that

Claimant testified took place after the alleged fall are not in evidence.  The first such record

is of a May 9, 2013 visit to Dr. Steven Sides.  It reads in pertinent part:
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Onset:  sudden.  Severity level is moderate.  The problem is showing no
change.  It occurs constantly.  There is no radiation of pain.  The patient
describes the pain as an ache, burning, dull, numbness and shooting.
Context:  walking.  Trauma occurred due to a fall on 04/12/13.  Symptom is
aggravated by active movement.   Denies relieving factors.  He is
experiencing joint pain and weakness . . . ck left hip pain after fall on ice
04/12/13 all pain anteriorly in groin, some [r]adiation to knee, but not beyond.

Sides ordered an MRI of the left hip, and continued Claimant on Mobic and Tramadol.

Claimant returned to Dr. Hardin on May 29, 2013, seeking a referral to an

orthopaedist.  The history reads:

Mr. Jones is here for a referral for hip pain.  He had a fall while at work in
[C]olorado and now has necrosis of his hip.  He has appt with ortho
[T]uesday and just needs a referral[.]  Pain is pretty bad and worse with
movement, wt bearing and after prolonged sitting/laying[.]

Hardin referred him to Dr. Bennett.

The record of his June 11, 2013 visit to Bennett reads in pertinent part:

Anthony present for evaluation of left hip pain.  He reports that on 04/12/13
he stepped into an icy hole on an oil-field location in Greel[e]y, Colorado
while working.  He twisted his hip and fell.  He had an MRI at North Colorado
Medical Center which he brought with him for review.  X-rays were taken in
the office today.  MRI from May 14th shows moderate avascular necrosis of
the left femoral head with about 50% involvement of the articulating surface
and bone marrow edema.  There is no collapse or unstable fragment.  His
plain films from April demonstrate no joint space narrowing or collapse.

. . .

X-rays:  AP pelvis and lateral left hip demonstrate no femoral head collapse
or significant changes about either hip[;] however there is some density
change and perhaps early subchondral collapse of the superior
weightbearing margin of the left hip.

Bennett diagnosed him as having left hip osteonecrosis and added:

We discussed a period of non-weightbearing and treatment with
Bisphosphonates.  We discussed core decompression and the possibility of
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4Unless otherwise indicated, the discussion of the left hip includes the left lower
extremity as well.  As discussed above, the avascular necrosis that Claimant had
involved the femoral head.

success with this.  We discussed the fact that he might ultimately require
arthroplasty of the left hip.  He would like to pursue core decompression.

On July 1, 2013, Dr. Bennett performed a left hip core decompression.  The pre and

post-operative diagnoses were left hip avascular necrosis.  A sample was taken during the

surgery and sent for analysis.  The July 3, 2013 pathologist report reflects that the biopsy

showed “[d]egenerated trabecular bone and marrow, clinically avascular necrosis.”

As of August 13, 2013, Claimant was still suffering from groin pain, despite Dr.

Bennett’s assessment that his incision was well-healed and that he had been compliant

with instructions.  The doctor stated that “[w]e discussed the fact that he may go on to

require a hemiarthroplasty or total hip arthroplasty.”  Claimant was continued on

Hydrocodone.  As of September 24, 2013, Claimant was still having pain–albeit less than

before the operation–and additional surgery was still under consideration.

On October 2, 2013, Dr. Bennett performed a left hip hemiarthroplasty.  Thereafter,

he developed acute blood loss anemia and hospital-associated pneumonia.  He remained

hospitalized until October 5, 2013, but was discharged on that day at his request and was

prescribed physical therapy, Oxycodone and Levoquin.

Discussion.  In his deposition and at the hearing, Claimant denied having any hip4

pain or problems prior to his alleged fall at work on April 11, 2013.  His medical records,

however, refute this.  Just 13 days before the incident at issue, Claimant saw his primary

care physician in Arkansas for hip pain.  At the hearing, Claimant tried to minimize this by

stating that at that point he merely “had a little bit of groin pain.”  But the record of his
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March 29, 2013 visit to Dr. Hardin clearly reflects that he was presenting with “bilateral hip

pain,” the location of which was “deep.”  This pain was “moderate in intensity, throbbing,

and aching.”  It’s onset was “years ago”; and Hardin deduced from the history given by

Claimant presented that “[t]he[re] was no apparent precipitating event or injury.”  Shown

this record at the hearing, Claimant did not dispute its accuracy.  Instead, he stated that

he had forgotten about this visit.  Because this appointment with Dr. Hardin was only 13

days before the alleged fall, and because the only purpose of it was to seek treatment for

hip pain, I cannot credit Claimant’s testimony that he did not recall the visit.

As for Claimant’s efforts to downplay the significance of the March 29 visit to Hardin,

it was apparently serious enough that not only did Dr. Hardin prescribe Ultram for the pain

and  a non-steroidal anti-inflammatory drug (“NSAID”), but he recommended physical

therapy and referral to an orthopaedist once Claimant returned from Colorado the next

time.  In light of all of the above, I cannot credit Claimant’s testimony that he had no pre-

existing left hip problems.

Claimant also tried to minimize the significance of the pre-incident visit to Hardin by

stating that whatever hip pain he had at that point was “was coming and going” and

different than what he suffered after the alleged fall.  But his records do not reflect this.

Claimant told Dr. Sides on May 9, 2013 that his hip pain was “moderate”–the same

description he supplied to Dr. Hardin on March 29, 2013.  Also, while he characterized any

pre-existing pain as coming from the groin, Sides’ note reads:  “all pain anteriorly in groin.”

Nothing in Claimant’s medical records indicate that the left hip condition that he had after

April 11, 2013 was in any way different than what he had before this.



Jones - Claim No. G304450 16

5The deposition transcript does not reflect that Abeare was asked about
Claimant’s allegation that he reimbursed the $100.00 co-pay that Claimant had made
as part of the hospital visit.

In relating what allegedly occurred on April 11, 2013, Claimant testified that no one

observed him fall at the drilling site.  But he recalled that co-worker, Diego, helped him up

and that he (Claimant) told his supervisors Hill and Abeare about the fall the day it

happened.  His testimony was when he told Abeare about the fall, Abeare asked if he

wanted to get treatment that afternoon.  Abeare, the only other individual whose testimony

is before me, disputed that and stated that Claimant never told him about such a fall.  After

assessing their respective versions, I credit Abeare over Claimant.

Interestingly, Abeare did corroborate Claimant on one important point.  He agreed

that when Claimant ultimately told him about his hip trouble, Abeare asked whether his

treatment was something that Fodale needed to cover.  But Claimant stated that he would

instead use his health insurance.5  In light of Claimant’s current position that his hip injury

was due to a work-related fall, his refusal of his employer’s offer of treatment frankly makes

no sense.

In light of the foregoing, only through speculation and conjecture can I tie Claimant’s

left hip condition to alleged work-related fall that took place on April 11, 2013.  He has not

shown that his alleged left hip and/or lower extremity arose out of and the course of his

employment at Respondent Fodale.  Consequently, he has not proven by a preponderance

of the evidence that he sustained a compensable injury.
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B. Remaining Issues

Because of the above finding, the balance of the issues–whether Claimant is

entitled to reasonable and necessary medical treatment, temporary total disability benefits

and a controverted attorney’s fee, and whether Respondents are entitled to an offset–are

moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

initial claim for benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


