
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G305735

TRACYE JOHNSON, EMPLOYEE CLAIMANT

DOLLAR TREE STORES, INC., EMPLOYER RESPONDENT

ARCH INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 23, 2014

Hearing was held before Administrative Law Judge Elizabeth W. Hogan on April 25,
2014, in Hot Springs, Garland County, Arkansas. 

Claimant was represented by George Bailey, Esq. of Little Rock, Arkansas.

Respondents represented by Michael Ryburn, Esq. of Little Rock, Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, Temporary Partial Disability benefits and attorney’s

fees.

At issue is whether or not the claimant’s present condition is causally related

to the compensable injury pursuant to Ark. Code Ann.§11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on July

12, 2013, at a compensation rate of $158.00/$154.00. Medical expenses and

Temporary Total Disability benefits (until October 8, 2012) were paid before the

claim was controverted.

The claimant contends she injured her back on July 13, 2013, in a lifting

incident at work. She developed radiating hip and leg pain. The claimant remains
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symptomatic after conservative treatment and wishes to pursue the surgical

recommendation of Dr. Schlesinger. She seeks payment of additional medical

expenses, Temporary Total Disability benefits, and Permanent Partial Disability

benefits totaling $3,036.27 and attorney’s fees. 

The respondents contend this claim was accepted as a temporary

aggravation of a pre-existing condition. There is no medical evidence of an acute

injury, therefore, her present condition is not causally related to the compensable

accident under Ark. Code Ann.§11-9-102. Additionally, medical treatment is not

reasonable and necessary pursuant to Ark. Code Ann.§11-9-508. The respondents

rely on Dr. T. Hronas’ report of February 6, 2014.

The following were submitted without objection and complete the evidence

of record: The parties’ responses to the prehearing questionnaire and exhibits

contained in the transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 47 (D.O.B. September 1, 1967), is a cigarette smoker. Her

health history includes mental illness (bipolar, anxiety, depression) black-outs, a

broken foot and osteoarthritis of the back with radiating left leg pain and neuropathic

pain symptom, gastric bypass, urology surgery, pseudotumor cerebri, peripheral

nerve disorder, asthma, peptic ulcers, thyroid disease, vision loss,

diverticulitis/diverticulosis, a bleeding ulcer, and a cardiac monitor. At the time of her

accident, she was working part-time for the respondent-employer and part-time for

a hotel (Trp. 35-43). She is presently still working for the respondent-employer but

a different hotel. She began work for the respondent-employer in March, 2010. She

worked for Embassy Suites from May, 2013, to February, 2014, and worked at the

Austin from March, 2013, to the present. 
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The claimant, an Assistant Manager with Dollar Tree, experienced sudden

pain while stocking shelves with cases of bleach (Trp. 6-9, 31). She went to the

emergency room (ER). The claimant said she had no back injuries or pain prior to

the accident at work. She returned to work on July 16th, but had to go back to the

ER. 

The claimant was placed on light duty but received conflicting information

from her employer about whether they would accommodate her restrictions (Trp.

17-21). On October 12th they changed her job to processing damages and on

December 25th, they demoted her to cashier. She said the store has hired 2

assistant managers since her injury (Trp. 33).

The claimant was scheduled for back surgery in January, but the carrier

denied further treatment (Trp. 21-22). The claimant would like to return to Dr.

Schlesinger although she did not seem to understand her diagnosis or proposed

treatment (Trp. 26-27, 34-35).

MEDICAL EVIDENCE

The claimant was seen by Dr. Jack Falck at the ER on July 12, 2013. She

complained of back and radiating pain on the left side. She reported two lifting

incidents that caused symptoms. A CT scan was negative for any bony abnormality,

only arthritic changes. She was discharged with a 25 pound weight limitation and

told to follow up with her general practitioner for a diagnosis of osteoarthritis. She

was prescribed medication to “start” taking as well as a list of medication to

“continue” taking. However, she disputed the accuracy of this report (Trp. 29-31).

The claimant returned to the ER on July 16, 2013, and the doctor returned

her to work on July 17, 2013, at seated duty for the lumbar strain. 

The claimant was examined by Dr. Schlesinger on August 9, 2013.  He

diagnosed degenerative disc disease and stenosis and returned her to light duty on
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August 12, 2013. In his report of August 27, 2013, Dr. Schlesinger reviewed the

claimant’s MRI scan which showed Grade I spondylolisthesis at L4-5 stenosis and

bulging discs at L4-L5, L5-S1. He recommended steroid injections, exercise and

sedentary work. Work restrictions were renewed on October 9, 2013. 

A November 14, 2013, myelography showed severe arthritis at L4-L5 causing

grade I anterolisthesis, multilevel disc bulges and severe facet arthritis resulting in

foraminal and spinal stenosis. 

Dr. Schlesinger’s report of December 23, 2013, references an EMG/NCV

study conducted by Dr. Burba which showed early or mild neuropathy. 

Dr. Theodore Hronas, radiologist, reviewed the claimant’s test results and

opined, within a reasonable degree of medical certainty, that the claimant suffers

from a chronic degenerative condition with no objective evidence of an acute injury

that could have been aggravated her condition. Further treatment, as recommended

by Dr. Schlesinger, was for the pre-existing condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have challenged the compensability of the clam contending

that further treatment is not casually related to the compensable injury and is

unreasonable and unnecessary. 

The claimant has extensive pre-existing degenerative damage to her back,

however, there is no evidence of any acute injury from the lifting incident. 

In the case of Pearline Williams v. L&W Janitorial, Inc., 85 Ark. App.1, 145

S.W.3d 383 (2004), the claimant had been told she needed a total knee

replacement. Then she injured her knee on the job, a meniscal tear, which

combined with her pre-existing condition to cause an aggravation of a pre-existing

condition. There must be objective medical evidence of internal harm to establish

compensability under Ark. Code Ann.§11-9-102. The facts show that heavy lifting
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caused the claimant pain, for which she received adequate treatment, but there is

no evidence of a specific injury to aggravate a pre-existing condition.

1. The parties stipulated to an employee-employer-carrier
relationship on July 12, 2013, at which time the claimant
sustained a compensable injury to her back.  Medical
expenses were paid.

2. The claimant has failed to prove by a preponderance of the
credible evidence that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. The respondent shall pay the Court Reporter’s bill generated
as a result of the hearing in this claim within thirty (30) days of
receipt of the hearing transcript.

This claim is respectfully denied and dismissed. 

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


