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Hearing before Administrative Law Judge Barbara W. Webb on January 15, 2014,
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Honorable Terence Jensen, Esq., Benton,
Arkansas.

Respondents No. 1 were represented by Honorable Frank B. Newell, Esq., Little
Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Honorable David Pake, Esq., Little Rock, Arkansas.  The Fund
waived their appearance at this hearing.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on January 15, 2014, before

Administrative Law Judge Barbara W. Webb.  A pre-hearing telephone conference

was held on this claim on October 22, 2013.  A copy of the Pre-hearing Order was

introduced into evidence as Commission Exhibit No. 1.  

By agreement of the parties, the stipulations applicable to this claim are as

follows:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

9, 2006, when the claimant sustained a compensable right ankle and

foot  injury.  The claimant subsequently sustained bilateral shoulder

injuries as compensable consequences of his right ankle injury.

3. Based on an average weekly wage of $360.00, the claimant would be

entitled to compensation rates of $240.00 for temporary total disability

benefits and $180.00 for permanent partial disability benefits.

4. The claimant reached maximum medical improvement in regard to his

last healing period on May 21, 2013.

5. The claimant was assigned a permanent impairment rating of five

percent (5%) to each shoulder as of March 11, 2011.  The claimant

was assigned a twenty percent (20%) whole person impairment rating

or a fifty-five (55%) lower extremity rating as of May 21, 2013.   

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Whether the proper rating for the injury to the ankle and foot is the

whole body rating or the lower extremity.

2. Claimant’s entitlement to permanent and total disability benefits, or in

the alternative, wage loss benefits.
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3. Compensability of the re-injury to his right shoulder on March 13,

2013. 

4. Controversion and attorney’s fees.

5. All other issues are reserved.

The record in this case consists of a transcript of the testimony of the

claimant, Todd Johnson, and the attached exhibits consisting of Commission Exhibit

No. 1 (Pre-hearing Order) and Joint Exhibit No. 1 (Packet of Medical Reports with

Index & Abstract). 

CONTENTIONS

The claimant contends that he sustained a compensable injury on May 9,

2006, which resulted in injuries to multiple body parts.  As a result of claimant’s

multiple injuries, he is permanently and totally disabled and/or has incurred

substantial wage loss disability.  Respondents have controverted any wage loss and

an attorney’s fee is due and owing on any award.

Respondents No. 1 contend that the claimant is not permanently and totally

disabled.  In the alternative, the claimant has not incurred wage loss disability in

excess of the impairment ratings.  

Respondent No. 2, Trust Fund, defers to the outcome of litigation on the

issue of the extent of claimant’s wage loss disability.  The Trust Fund has not

controverted this case.

DISCUSSION



- 4 -Johnson - F605314

In summary, the claimant was injured on May 9, 2006, when he fell

approximately 20-30 feet off a roof.  He suffered multiple facial fractures and

multiple foot fractures, including a right heel, ankle, and mid-foot fractures.  He

initially underwent orthopedic surgery on his ankle by Dr. Cash on the date of the

injury.  He subsequently underwent a second surgery on March 27, 2007,

performed by Dr. Larry Nguyen consisting of a right total ankle arthroplasty and a

partial fusion with fixation.  He also had a partial recission of the heel.  On

September 24, 2007, he underwent a third surgery consisting of another right ankle

arthroplasty, which was a repair and reunion of a bone graft.  On February 26, 2009,

he underwent his fourth surgery which was a right rotator cuff repair.  On August 12,

2009, he had a left rotator cuff repair.  On May 27, 2010, he had another ankle

procedure where they removed the artificial ankle and fused his right ankle.  On

March 8, 2012, he had a seventh surgery consisting of a double hind foot fusion and

a resection of the second, third, fourth, and fifth toes.  On April 9, 2013, he had the

eighth surgical procedure which was the amputation of the second and third toes,

a right ankle debridement, and an anterior tibial tendon resection.  

The claimant is 53  years old.  He graduated from McClellan High School in

1979.  He completed one year of college at UALR.  He testified that his prior work

experience consisted of construction and commercial roofing.  He also did some

commercial diving. At the time of his injury, he had been working for Wagner

Construction Company for approximately 6 weeks and was making $9.00 per hour.

He explained that the normal rate for an experienced roofer was between $13.00



- 5 -Johnson - F605314

and $15.00 per hour but that the job with Wagner was the only job on the market

at the time.  He had previously worked for himself and had worked for Todd Crow

Roofing for 4 to 5 months.  He had been in the roofing industry for approximately

twenty years.   Johnson testified that he had also worked for the Army Corp under

a subcontract on the river ways of McClellan-Kerr Navigation System.  He

performed underwater diving while doing intake work on the hydroelectric dams,

inspection work, and other jobs.  He was paid $200.00 per day for the Army Corp

and $150.00 per day for other diving work.

Johnson testified that he had no prior physical problems that kept him from

performing construction or roofing work prior to May 9, 2006.   In describing his

current physical condition, he explained that the bottom of his foot is super sensitive

and the top of his foot is numb.  He explained that the pins in his foot rub his brace

and shoe and cause his foot to swell constantly.  He has to keep his foot elevated

higher than his heart and keep heat on it to keep the swelling down and function

without pain medication.  He explained that the pain goes up to his knee and that

he has plate and screws which make his shinbone hurt.  He estimated that he

needed to elevate his foot between three and four hours daily.  If he did not do this

daily, he explained that he would have to stay completely off of his foot and elevate

it for several days to get the swelling down again.  He also has problems on three

to four days a month with swelling in his foot without warning such that he could not

work an eight hour day.  He can walk between a quarter of a mile and a half of a

mile cumulatively during the day, estimating that he could walk a hundred and fifty
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yards at one time on a good day.  He explained that he has also developed arthritis

in his foot, ankle, and knee.  His right leg is two inches shorter than his left leg which

requires him to wear a special shoe with a lift.  He estimated that he can stand

between ten and twenty minutes up to three or four time per day on a good day.

Johnson testified that his left shoulder is doing fine but he re-injured his right

shoulder in the spring of 2013, when he fell when his right foot gave out on him after

stepping on a piece of dirt or a BB.  He explained that he has a balance problem

since one leg is shorter than the other one.

Johnson testified that he could not go back to work as a roofer.  He could

work a desk job if he was allowed to elevate his foot for half the day and have three

or four un-excused absences a month.  He explained that his condition has been

the same for the last seven and one-half years.  He explained that he has never had

a computer and is not aware of anything he could do to make a living.  

On cross-examination, Johnson testified that he dropped out of UALR due

to a lack of interest.  He can read and write.  He quit taking pain medication in

September of 2007.  He currently spends most of his time sitting around his house

watching television.  He lives by himself and tries to keep the trailer clean by

sweeping and mopping.  He washes his own clothes.  He hires neighborhood kids

to do the lawn work.  His mom does his grocery shopping.  He used to play frisbee

golf but cannot play anymore.  He owns a 2000 Buick LeSabre.  He has not looked

for work.  He considered getting a CDL and trying to drive a truck, but he checked

out the requirements and based on his inquiries with a friend, he did not believe he
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could pass the physical due to his ankle.  He drives his car left-footed with an

automatic transmission.  He wears a brace on his right foot at all times when he is

up on his leg.  In March of 2007, he underwent a functional capacity evaluation

which revealed that he could do medium work with respect to lifting, but light work

due to his decreased tolerance for standing and walking.  He explained that his left

arm is better than his right arm.  He is right-handed.  Johnson explained that he can

not lift his right arm up and behind him or it will slide out of the socket.

Johnson testified that he had not been fishing in a year or so.  He agreed that

he bought a new boat in 2010.  He explained that his dad and he had put the boat

in the water only one time.  He explained that the boat is at his parent’s house.  He

does not receive any financial support from his family.  He has not applied for Social

Security or unemployment.  

Johnson testified that the lift in his right shoe costs an extra $80.00 to build

the shoe.  He gets two pairs every year.  

On re-direct, Johnson testified that he could not drive a truck because he

could not have his foot down all day.  He explained that he lives off his workers’

compensation payments.  The farthest he has driven is one hour.  He goes out to

eat with his mom twice a week.  He could not work a full day without the need to

elevate his foot.  He needs additional surgery on his right shoulder.

Johnson testified that he had gotten up at night and was walking through his

kitchen to the bathroom.  He explained that he did not have his brace on and felt his

foot go out from under him causing him to fall on his knees.  It felt like he stepped
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on something but there was nothing on the floor.  He tried to brace himself causing

his arm to lock in place.  At the hospital, they had to put the arm back in the socket.

He cannot lift his right arm above his shoulder level or move it behind him.  He

explained that the bottom of his foot was so sensitive that it felt like a pulse of

electricity going through him.  He explained that he has fallen several times since

he had his ankle injury and the multiple surgeries.

The parties stipulated that the claimant’s parents would corroborate

Johnson’s testimony regarding his limitations from his right foot and ankle injury and

his inability to stand, sit, walk, and the need to elevate his foot.

Medical records reflect that the claimant was initially treated at the

emergency room at Saline County Memorial Hospital on May 9,  2006, for injuries

he sustained after falling off a roof.  He suffered multiple facial fractures and

multiple foot fractures, including a right heel, ankle, and mid-foot fractures.  He

initially underwent orthopedic surgery on his ankle by Dr. Cash on the date of the

injury.  He continued treatment with Dr. Cash and was taken off work until

December of 2006.  He was evaluated by Dr. Larry Nguyen.  Dr. Nguyen noted that

the patient’s prognosis for going back to work is poor.  He noted that he will never

work as a roofer again.   He released him to Class IV activities, sitting at desk, and

opined that he had reached maximum medical improvement on December 13,

2007.   Johnson continued to follow-up with Dr. Nguyen.  He  subsequently

underwent a second surgery on March 27, 2007, performed by Dr. Larry Nguyen

consisting of a right total ankle arthroplasty and a partial fusion with fixation.  He

also had a partial recission of the heel.  It was noted that he was unable to work.
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On May 9, 2007, Johnson complained of shoulder pain after using crutches for one

year.  Nguyen estimated that he would have six to nine months for total recovery

from his ankle surgery and was to stay off work.  On August 22, 2007, Nguyen

reported that the claimant had re-injured his ankle stepping into a boat.  He noted

that his syndesmosis nonunion was one potential complication of total ankle

arthroplasy and that the injury did not cause new surgery.  He further noted that

there was no secondary gain and that the patient would not intentionally re-injure

himself and delay his recovery process.  He further noted that Johnson would likely

have permanent restrictions of Class IV sedentary activities.  On September 24,

2007, he underwent a third surgery consisting of another right ankle arthroplasty,

which was a repair and reunion of a bone graft.  On July 25, 2008, Johnson was

determined to be at maximum medical improvement and assigned a permanent

impairment rating of 8% whole person, 20% lower extremity, 28% to the foot.  It was

noted that he would need custom orthotics. a heel lift for his shoe, and a right AFO

brace.  

On November 18, 2008, Johnson underwent a MRI on his left shoulder which

revealed a full thickness tear of his rotator cuff.  On November 24, 2008, Nguyen

noted that MRI of both shoulders revealed a large full thickness supraspinatus tear

on the right and a full thickness rotator cuff tear on the left which Nguyen attributed

to his use of crutches for two years.  On February 26, 2009, Johnson underwent his

fourth surgery which was a right rotator cuff repair.  He was taken off work until May

19, 2009, when he was released to sedentary work with no lifting over 30 pounds.

On August 18, 2009, Johnson had a left rotator cuff repair.   On May 27,



- 10 -Johnson - F605314

2010, he had another ankle procedure where they removed the artificial ankle and

fused his right ankle.  On July 13, 2010, Nguyen noted that Johnson could perform

sedentary work only with crutches and boot in place.  On November 30, 2010,

Nguyen continued him on permanent Class IV sedentary activities and ordered a

functional capacity evaluation.  On December 9, 2010, Johnson underwent a

functional capacity evaluation with inconclusive results.  The tests were terminated

when Johnson complained of nausea and light headedness.  

On March 8, 2011, the claimant underwent a second functional capacity

evaluation.   The test revealed that the claimant demonstrated an ability to function

in the Light Physical Demand Level for an 8 hour day. 

On March 8, 2012, he had a seventh surgery consisting of a double hind foot

fusion and a resection of the second, third, fourth, and fifth toes.  On June 4, 2012,

he had the eighth surgical procedure which was the amputation of the second and

third toes, a right ankle debridement, and an anterior tibial tendon resection.  On

October 10, 2012, Johnson was released to return to sedentary work.  

On March 12, 2013, Johnson sought treatment with Dr. Nguyen.  Johnson

reported that he had fallen the prior weekend  when he stepped on something in the

early morning and had gone to the ER with a right shoulder dislocation.  He had

returned  with a repeat dislocation episode while trying to put on his shirt.  Nguyen

recommended physical therapy and a sling.   On April 9, 2013, the claimant

returned to Nguyen for follow-up.  He noted that x-ray revealed that the shoulder

was reduced after use of the sling and gentle pendulum exercises.  He ordered

physical therapy and noted that he should not lift more than 20 pounds.  On May 21,
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2013, Johnson returned for follow-up on his right shoulder. Nguyen noted that his

shoulder was doing much better after a home exercise program.  He noted that the

claimant had reached maximum medical improvement on his right ankle and foot

with a permanent partial impairment rating of 22% whole person, 55% lower

extremity based on the 4th Edition of the AMA Guidelines.  He noted that he would

continue to need braces or shoe lifts every year.  He also would need over-the-

counter anti-inflammatories.  Nguyen noted that Johnson would remain on

permanent sedentary work restrictions.

Compensability

At the hearing, the claimant contended that his fall in March of 2013 which

resulted in a right shoulder dislocation was a compensable consequence of the

original injury of May 9, 2006.   Respondents No. 1 contended that the fall was an

independent intervening event which was not related to the claimant’s work injuries

from 2006. 

When the primary injury is shown to have arisen out of and in the course of

employment, every natural consequence that flows from the injury is compensable

unless it is the result of an independent intervening cause.  The basic test is

whether there is a causal connection between the two conditions.  Jeter v. B.R.

McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d 53 (1998), Bearden Lumber

Company v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

In the present matter, the claimant had not offered any medical opinion as

to causation.  The Arkansas Court of Appeals has held:
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the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997).

In Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000), the

Arkansas Court of Appeals discussed the difference between an aggravation and

a recurrence as it relates to workers’ compensation law.  The Court stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996). 

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).
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The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

The determination of the credibility of the witnesses and the weight to be

given their testimony are matters exclusively within the province of the Commission.

Cooper v. Hiland Dairy, 69 Ark. App. 200, 11 S.W.3d 5 (2000).

In the instant case, the claimant testified that he fell when he was walking to

the bathroom in the early morning.  He initially thought he stepped on something to

cause his leg to go out from under him.  However, he explained that he nor his

parents could find anything on the floor.  He explained that the bottom of his foot is

super sensitive as a result of his work-related injury and the sensation he felt

caused him to fall.  He also testified that he continues to have balance problems

due to the fact that one of his legs is shorter than the other one as a result of the

injury and that he did not have his brace or shoes on at the time of the fall since he

had just gotten out of bed to walk to the bathroom.   Based on the preponderance
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of the evidence, I find that the claimant has proven that his shoulder dislocation in

March of 2013 was a compensable consequence of the original injury.  As of May

21, 2013,  Dr. Nguyen noted that the claimant’s shoulder was doing much better

and released him from treatment.  

Impairment Rating

The parties have stipulated that the claimant was assigned a five per cent

impairment rating to the body as a whole for each shoulder by Dr. Nguyen on March

11, 2011.  On May 21, 2013, Dr. Nguyen determined that the claimant had reached

maximum medical improvement on his right ankle and foot with a permanent partial

impairment rating of 22% whole person, 55% lower extremity    The rating for his

ankle and subtalar double hindfoot fusion with shortening was based on the 4th

Edition of the AMA Guidelines, chapter 3, page 83, table 62.  Based on the

evidence, I find that the proper rating in connection with the ankle and foot injury is

the 55% lower extremity rating.

Permanent and Total Disability

In the instant case, it has been determined that the claimant suffered

compensable injuries and was paid temporary total disability benefits and 

permanent partial disability benefits based on anatomical impairment ratings.  The

claimant now contends that he is permanently and totally disabled. 

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve
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that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled to

compensation for permanent and total disability.  See, Minor v. Poinsett Lumber &

Manufacturing Co., 235 Ark. 195, 357 S.W .2d 504 (1962). 

In the present case, the claimant testified that he is required to elevate his

right leg daily to reduce swelling, that he is not able to stand for periods of time and

that his right ankle and foot injury has effectively rendered him permanently and

totally disabled.  The sole issue in adjudicating his claim for permanent total disability

is whether he is capable of earning some meaningful wages in at least some

capacity. The claimant has failed to prove by a preponderance of evidence that he

is unable to earn any meaningful wages in any capacity. 

In the instant case, the claimant was released to return to sedentary work with

restrictions on standing, lifting, and pushing.  The evidence clearly demonstrates that

the claimant is not able to return to his prior job as a roofer.   However, there is no

medical evidence to support the contention that  the claimant is totally unable to

work.  Although the claimant testified that he has had to elevate his foot for three to

four hours per day to reduce swelling since the accident, there is no mention of these

symptoms in the medical reports.  In his last visit on May 21, 2013, Dr. Nguyen notes

diminished swelling with the healed incision and the need for over-the-counter anti-

inflammatories on an as needed basis.  In my opinion, based on the claimant’s age,

education, work experience, medical evidence and other matters, the claimant has

not met his burden of proving that he is permanently and totally disabled.
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The wage-loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability benefit in

excess of permanent physical impairment, a claimant must first prove, by a

preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W .3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W .2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-
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loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276

(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable injury

to earn, in the same or any other employment, the wages which the employee was

receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

The claimant will never be able to return to his prior occupation as a roofer.

However both the functional capacity evaluation and Dr. Nguyen have opined that

the claimant can perform sedentary work without prolonged standing, walking, or
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lifting more than 20 pounds.  The claimant does not take pain medication.  He can

drive a vehicle and lives independently.  He can perform light housework and limited

walking and standing.  Based on his testimony, he has not tried to go back to work

nor has he filed for social security disability.  Based on his age, education, work

experience, and motivation, I find that the claimant is entitled to fifty percent (50%)

wage loss as a result of his compensable injuries.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

9, 2006, when the claimant sustained a compensable right ankle and

foot  injury.  The claimant subsequently sustained bilateral shoulder

injuries as compensable consequences of his right ankle injury.

3. Based on an average weekly wage of $360.00, the claimant would be

entitled to compensation rates of $240.00 for temporary total disability

benefits and $180.00 for permanent partial disability benefits.

4. The claimant reached maximum medical improvement in regard to his

last healing period on May 21, 2013.

5. The claimant was assigned a permanent impairment rating of five

percent (5%) to each shoulder as of March 11, 2011.  The claimant

was assigned a twenty percent (20%) whole person impairment rating

or a fifty-five (55%) lower extremity rating as of May 21, 2013.
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6. Based on the preponderance of the evidence, the claimant has

proven that he is entitled to a permanent impairment rating of five

percent (5%) to each shoulder and a fifty-five (55%) lower extremity

rating.

7. The claimant has proven that the re-injury to his right shoulder in

March of  2013, was a compensable consequence of his work-related

injuries of May 9, 2006, and he is entitled to payment of medical

treatment from March of 2013 until May 21, 3013, in connection with

his right shoulder. 

8. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to permanent and total disability benefits.

9. The claimant has proven by a preponderance of the evidence that he

is entitled to fifty percent (50%) wage loss benefits.

10. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

AWARD

The respondents are hereby directed and ordered to pay the outstanding

medical benefits in accordance with the findings of fact and conclusions of law set

forth herein.  There is no attorney’s fee awarded since the claimant has not been

awarded additional disability benefits.  All accrued sums shall be paid in a lump sum
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without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.  See, Couch v. First State Bank of Newport,

49 Ark. App. 102, 898 S.W.2d 57 (1995).  

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


