
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G304790

JANE E. JAMES, EMPLOYEE   CLAIMANT

TYSON POULTRY, INC., EMPLOYER RESPONDENT

TYNET CORPORATION RESPONDENT
INSURANCE CARRIER

 OPINION FILED JANUARY 9, 2014        

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD T. ODOM, Attorney, Fayetteville,
Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On October 21, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing.  A pre hearing conference was conducted on August 13,

2013, and a pre hearing order filed on August 13, 2013.  A copy of

the pre hearing order has been marked as Commission’s Exhibit No.

1 and with modifications and without an objection is made part of

the record.  As a result of the pre hearing conference and prior to

the hearing on October 21, 2013, the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employee/employer/respondent carrier relationship

existed on or before December 8, 2012.

3. Date of compensable shoulder injury is December 8, 2012.
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4. Compensation rates for temporary total disability are

$458.00 and $344.00 for permanent partial disability.

By agreement of the parties, the following issues are to be

litigated:

1. Whether claimant sustained a gradual onset injury or an

injury occurring on December 8, 2012 to her neck.

2. Whether claimant is entitled to temporary total

disability.

3. Whether neck surgery is reasonable and necessary for

treatment of claimant’s neck injury, if compensable.

4. Attorneys’ fees.

The claimant contends that on December 8, 2012, claimant

sustained an injury to her shoulder and neck while in the scope and

course of her employment with respondent, either by gradual onset

or a date specific of December 8, 2012.  Claimant was carrying a

box of chickens on her right shoulder and sustained an injury to

her neck.  The respondent initially admitted the claim as

compensable and sent her to the company doctor.  The company doctor

prescribed a round of conservative physical therapy.  Because of

the claimant’s continued difficulties, the doctor recommended some

diagnostic studies.  Based upon the diagnostic studies, the company

doctor referred her to Dr. Luke Knox.  The company accepted and

paid for Dr. Luke Knox’s medical.  That Dr. Knox recommended some

additional physical therapy which was accepted and paid.  Dr. Luke

Knox indicating that as a result of the diagnostic studies and

failure of conservative measures, that the claimant needed a
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fusion.  That the claim at that point was controverted.  That the

claimant’s medical condition is a result of an injury or an

aggravation to a pre-existing condition and is compensable and

therefore should be covered under workers’ compensation.  That

claimant needs surgery and once she has surgery, she will be off

work and entitled to temporary total disability benefits based upon

her earnings as of December 2012.  That claimant is unable to earn

the same wages that she was earning with her lead job based upon

her current restrictions.  That the claimant is entitled to a

controverted attorney fee on all benefits awarded.

 The respondents contend that it accepted claimant’s right

shoulder injury as compensable and provided all appropriate

benefits. Respondent denies that claimant sustained a cervical

injury in December 2012.  Alternatively, respondent denies that the

surgery recommended by Dr. Knox is reasonably necessary treatment

for the work related injury.  Claimant has continued to work for

Tyson.  She had bid on and been awarded her current job prior to

any restrictions being placed on her. Her current job is within

restrictions that were at one time placed upon her.

The stipulations agreed to by the parties are hereby accepted

as fact.  From a review of the record, testimony and observation of

the witness and her demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 49-year-old female.  She currently works for

the respondent in Berryville as an oven operator(Record, 6).  The

claimant stated that she records the temperatures of the chicken
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coming out on the line(Record, 6-7).  The claimant testified that

she had worked for the respondent for twenty-three years, in the

same plant.  She stated she had worked at least ten different

jobs(Record, 7).  The claimant continued that she was working for

the respondent on December 8, 2012, as the lead on line

five(Record, 7-8).  She stated that her job duties were to watch

over the line, cover breaks, and add chicken if needed.  The

claimant testified that she was no longer the lead on line five

because she was injured and could no longer do the job

duties(Record, 8).  She stated that she took an easier job.  The

claimant added that she could no longer do the lifting and

packing(Record, 8).  However, on cross examination, the claimant

stated that she did not change jobs because of her injury, but to

be home when her child got home from school(Record, 23).  The

claimant stated that she was working the same first shift, but her

hours changed(Record, 9).  The claimant testified that on December

8, 2012, “we had spiraled off chicken.”  She stated, “The machine

was down so we had to put chicken in a 40-pound box.”  “When the

machine got to running again, I carried the 40-pound box on my

shoulder back to the belt and poured it back on so it could be

bagged”(Record, 9-10).  The claimant stated that she carried the

box on her right shoulder.  The claimant continued that her

shoulder started bothering her and then her neck(Record, 10).  She

stated that she reported the problems on December 11, 2012.  On

cross examination, the claimant confirmed that she had reported

pain between her neck and shoulder.  She stated that she went to
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the nurse’s office.  The claimant added that the nurse documented

the issue, however, she could not remember what type of treatment

she was given(Record, 10).  The claimant stated that she waited to

go to the nurse because she thought that she had just “pulled

something”(Record, 11).  Again on cross examination, the claimant

confirmed that her neck did not begin hurting until two weeks after

her shoulder began hurting(Record, 16, 20).  She added that after

seeing the nurse, she gradually got worse and was ultimately sent

to the company doctor(Record, 12).  The company doctor sent her to

physical therapy.  She eventually saw Dr. Knox(Record, 12).  The

claimant stated that Dr. Knox sent her for more physical

therapy(Record, 12).  She added that the first doctor gave her some

medication and she continued working during this period.(Record,

13).  The claimant testified that she had never missed more than a

week’s worth of work because of her injury.  The claimant continued

that Dr. Knox recommended surgery but that workers’ compensation

would not pay for it(Record, 13).  She stated that workers’

compensation had paid for the physical therapy and had sent her to

a doctor in Little Rock(Record, 13).  The claimant continued that

she had been to the nurse other times over the years, including for

shoulder pain.  She stated that the current pain was different than

before.  The claimant testified that her shoulder pain now

gradually got worse, and previously it resolved on its own(Record,

14).  The claimant stated that she wants to have the surgery that

Dr. Knox was recommending.  Dr. Knox recommended a cervical fusion

at C5-C6 on April 8, 2013(Respodent’s No. 1, p. 40).  The claimant
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continued that when she turns her head she has a sharp pain going

up her neck.  She also stated that she had difficulty lifting.  She

added that lifting was difficult, because when she “picked up” it

made her neck hurt.  The claimant continued that she thought the

problem was her shoulder, but she was not for sure(Record, 15).

The claimant stated, on cross examination, that she had prior

shoulder issues and pain(Record, 17).  She additionally confirmed

that she had neck pain in 2007 and 2008(Record, 18).  The claimant

confirmed that she had also had pain between her neck and shoulder

in 2009(Record, 18).  The claimant continued that all her physical

therapy was for her shoulder that was an accepted injury(Record,

19).  The claimant also testified that her shoulder and neck

complaints did not keep her from working and she was only taking

Tylenol when needed(Record, 23). 

DISCUSSION

The first issue to be addressed is whether the claimant

sustained a compensable gradual onset injury or an injury occurring

specifically on December 8, 2012.   Arkansas Code Annotated §11-9-

102(4)(A)(i)defines a compensable injury as:

“An accidental injury causing internal or
external physical harm to the body ...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is accidental
only if it is caused by a specific incident
and is identified by time and place of
occurrence.” 

Additionally,  A.C.A. §11-9-102(4)(A)(ii)(b) defines compensable

injury as:
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“An injury causing internal or external
physical harm to the body arising out of and
in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is: (b) a back or neck injury
which is not caused by a specific incident or
which is not identifiable by time and place of
occurrence...”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined in A.C.A. §11-9-

102(4)(A)(i)or(ii)(b).  A.C.A. §11-9-102(4)(E)(ii) requires the

preponderance of the evidence standard and adds that, under

subdivision (4)(A)(ii), the resultant condition is compensable only

if the alleged compensable injury is the major cause of the

disability or need for treatment. A preponderance of the evidence

means the evidence having greater weight of convincing force. Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947).

Under A.C.A. §11-9-102(4)(A)(ii)(b) and (E)(ii), the claimant, with

a neck injury and without a specific time and date of injury, must

prove by a preponderance of the evidence that the alleged injury is

the major cause of her need for treatment.  Furthermore, to be

compensable under the same burden, the claimant must prove, under

both statutory sections, that the existence of a physical injury or

damage is supported by the medical evidence.  A.C.A. §11-9-

102(4)(D) requires that the compensable injury must be established

by the medical evidence. The statute also requires that the medical

evidence submitted be in the form of objective medical findings.

Objective medical findings are defined in A.C.A. §11-9-
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102(16)(A)(i) as those findings which cannot come under the

voluntary control of the patient. 

Additionally, the statute requires medical opinions addressing

compensability must be stated within a reasonable degree of medical

certainty, A.C.A. §11-9-102(16)(B).  In this case, the claimant

contends that her neck condition occurred gradually or occurred

specifically on December 8, 2012.  The claimant testified that she

lifted a 40-pound box while working for the respondent on December

8, 2012.  She stated that she carried the box on her right

shoulder.  In response to her attorney’s question about “what

started bothering her,” the claimant stated that “It started on my

shoulder and then it went to my neck.”  The claimant did not report

any injury until December 11, 2012.  She initially reported pain

between her neck and shoulder.  Furthermore, the claimant stated

that her neck issues did not begin until two weeks after her

shoulder complaints.  Additionally, the claimant did not testify to

any acute injury or pain that occurred specifically on December 8,

2012.  She did state that her neck and shoulder issues gradually

got worse.  

Clearly, a compensable injury can occur on a specific date and

time.  Arkansas law has long upheld the compensability of gradual

injuries which arise out of and in the course of employment. Marco

v. Bell International  48 Ark. App 33, 888 S.W. 2d 663 (1994).

However, under A.C.A §11-9-102 (4)(E)(ii) the resultant condition

is compensable only if the alleged compensable injury is the major

cause of the disability or need for treatment.  In the present
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case, the record reflects numerous medical records.  These records

contain objective medical findings which are conflicting.  Dr.

Hardin on February 12, 2013, notes MRI findings of multilevel

degenerative changes of the cervical spine.  These changes were

worse at C5-C6.  Dr. Hardin noted degenerative endplate

changes(Respodent’s No. 1, p. 28).  Dr. Sidani noted in January of

2013, the claimant complained of neck and shoulder pain and

suffered Trapezius spasms(Respondent’s No. 1, p. 21).  On February

14, 2013, Dr. Sidani noted degenerative disc disease of the

cervical spine.  He also noted chronic changes but stated that

there could be an acute and chronic work-related injury

(Respondent’s No. 1, p. 30).  Dr. Knox stated on February 25, 2013,

that he did not see any evidence of intrinsic right shoulder

problems and noted that the claimant’s issues seemed to all be

related to her cervical spine(Respodent’s No. 1, p. 35).

Additionally, on that same date, Dr. Knox referenced an X-ray for

the cervical spine showing mild degenerative changes of the

midcervical spine(Respondent’s No. 1, p. 36).  Dr. Knox’s letter

dated April 9, 2013, again notes the claimant’s degenerative disc

changes.  However, Dr. Knox states that he felt that the claimant

was suffering the effects of an exacerbation of a preexisting

condition.  He added that although the claimant suffered from

degenerative changes to C5-C6, he felt they were injured through

the course of her work-related accident(Respondent’s No. 1, p. 43).

The claimant underwent an independent medical evaluation in May of

2013.  Dr. Thomas consulted with the claimant and reviewed her MRI
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and X-rays.  He noted that the claimant’s medical imaging showed

mainly degenerative changes and a small disc bulge slightly off to

the right at C5-C6(Respodent’s No. 1, p. 49).  Furthermore, Dr.

Thomas noted that Dr. Knox’s recommendation for a discectomy was

reasonable.  However, he stated that the claimant’s issues were

more degenerative in nature.  He added that the claimant had

degenerative changes in the neck and he felt that this was an on

going issue.  Dr. Thomas felt that the claimant’s issues were not

work related(Respondent’ No. 1, p. 49).

After reviewing all the evidence, I am not convinced that the

claimant’s neck complaints are the result of a work-related

accident.  I have reviewed all the medical evidence including the

opinions of Dr. Knox, Dr. Thomas, and Dr. Sidani’s notations about

the claimant’s Trapezius spasm.  I recognize that the medical

evidence confirms that the claimant had spasms.  It is well-settled

that muscle spasms can constitute objective medical findings to

support compensability, Estridge v. Waste Management, 343 Ark. 276,

33 S.W. 3d 167(2000). However, I am not convinced the claimant’s

Trapezius spasms were caused by any work related incident.  Dr.

Knox, indeed, treated the claimant for a longer period of time than

Dr. Thomas.  However, I find Dr. Thomas’ evaluation more convincing

when considered in light of all the other evidence presented.

Clearly, there are objective medical findings in the record that

reflect that the claimant has neck pain and degenerative issues.

There are conflicting medical findings as to the cause of the

claimant’s neck issues.  However, all the medical professionals
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agree that the claimant has degenerative disc changes.  In this

case, the objective medical evidence supports a finding that the

claimant suffers from degenerative disc changes.  They do not

support a finding that the claimant’s neck issues were caused by a

gradual onset work related incident or a specific incident from

December 8, 2012.  Additionally, the claimant’s injury is not the

major cause of her disability or need for treatment.  Clearly, the

claimant’s need for treatment flows from her degenerative disc

condition.  The claimant has failed to prove by a preponderance of

the evidence that she suffered a compensable gradual onset injury

or an injury specifically on December 8, 2012.  Furthermore, after

reviewing the claimant’s testimony, the facts presented do not

convince me that the claimant suffered an aggravation of her

degenerative disc issues either by a gradual onset injury or an

injury that occurred specifically on December 8, 2012. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by a preponderance of

the evidence that she suffered a gradual onset neck

injury.  She has also failed to prove by a preponderance

of the evidence that she suffered a neck injury,

specifically on December 8, 2013.  While there are

objective medical findings, they do not support a finding

that the claimant’s neck issues were related to a gradual

onset or a date specific work accident.  The claimant’s

injury is not the major cause of her disability or need

for treatment.  Furthermore, the facts presented do not
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support a finding that the claimant suffered an

aggravation of a pre-existing condition.  

2.  Having not found that the claimant suffered a compensable

injury, the issues of TTD and medical treatment are moot.

The claimant’s attorney is not entitled to an attorney’s

fee based on the above findings. 

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

___________________________
Amy Grimes
Administrative Law Judge
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