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STATEMENT OF THE CASE

A hearing was held on December 4, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on October 8, 2013.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

September 21, 2011, when the claimant sustained a compensable

low back injury.

3.  The parties will stipulate to the applicable compensation rates prior to

the hearing.

4. Respondents accepted the claim and paid some benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits.

2. Controversion.

3.  All other issues are reserved.

The record consists of a one volume transcript of the December 4, 2013,

hearing, consisting of the testimony of Wanda Jackson and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order dated

October 8, 2013); and Joint Exhibit No. 1 (Packet of Medical Reports).

SUMMARY OF EVIDENCE

Wanda Jackson is 64 years of age.  She was employed as the department

manager over produce at Wal-Mart in Malvern, Arkansas.  She had worked there

for five years at the time of her accident on September 21, 2011.  Jackson

explained that her job duties included supervising seven employees, placing orders,

lifting produce, and other duties to make sure the produce department was running

right. 

Jackson testified that on September 21, 2011, she was pumping up a pallet

of pumpkins on a pallet jack when her back went out.  She felt pain in her lower
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back and could not move after the injury happened.  She reported the injury to

Todd, an assistant manager, in accordance with Wal-Mart policy.  They called an

ambulance and she was transported to the emergency room at the Malvern

hospital.  

She was subsequently treated by Dr. Larey at the direction of Wal-Mart

through December of 2011. She was given medication, physical therapy and

released back to work with a fifteen pound lifting restriction.  She explained that she

was having spasms when the therapist would work on her.  She was referred to Dr.

Zach Mason.  She underwent a myelogram.  She was referred to Dr. Rosenzweig.

She was given a SI joint injection on March 6, 2012.  Jackson explained that the

injection helped her for two to three weeks until the low back pain came back.  She

underwent a second injection on July 18, 2012, which also provided temporary relief

from the pain for two to three weeks.  She returned to Dr. Rosenzweig on August

7, 2012, with complaints of low back pain.  She was supposed to have a third

injection, but it was denied by Wal-Mart.   She had continued to work 40 hours a

week.  Jackson explained that the more she worked, it would aggravate her back.

She testified that she had not done anything to cause the pain to return other than

her regular work.  On September 18, 2012, Dr. Rosenzweig recommended some

diagnostic facet joint injections and radio frequency, if indicated.  She has not

returned to Dr. Rosenzweig since September 18, 2012.  She has not sought any

medical treatment because she is no longer employed at Wal-Mart and has no

insurance.
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Jackson testified that she was sent to Dr. Scott Schlesinger at the request

of Wal-Mart.  She explained that his examination consisted of him feeling her back.

She did not recall him having her bend, twist, or stoop.  She did not recall him

checking her reflexes.  The examination lasted approximately ten minutes.  

Jackson testified that her back hurts every day with some days worse than

others.  She explained that she also has intermittent pain in her left leg and right leg.

She explained that her back pain is constant but her leg pain comes and goes. 

She had no prior low back pain before the work accident.  

She had a prior automobile accident in 2009 and hurt her neck.  She testified

that she did not hurt her back in the 2009 accident.  Jackson testified that the only

treatment that has been beneficial for her low back was the treatment by

Rosenzweig and she would like to pursue his recommended treatment.  

On cross-examination, Jackson testified that she is currently drawing Social

Security benefits.  Her last day of work for Wal-Mart was June 30, 2012.  She began

FMLA leave in February or March of 2012, prior to her termination.  She returned

after her FMLA but she began having issues with dizziness and vertigo.  

Jackson testified that she helps with the cooking now but that she had done

it all prior to the accident.  She explained that she is only able to do a little of the

housework but that she had done it all prior to the accident.  She continues to drive.

She and her husband went to Branson to see a show since the accident.  Jackson

testified that her vertigo has cleared up.  She has not resumed physical therapy.

She explained that she returned to light duty work following her FMLA for

approximately one month.  She explained that she was doing inventory and was
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hurting because she had to stand up on her feet all day and no longer let her sit in

a chair.  Jackson testified that she could no longer do the work due to the pain so

she decided to quit.  She began receiving her Social Security in June of 2012, and

quit Wal-Mart after her benefits began. She testified that she did not use her health

insurance for any of her back treatments.  

Medical records reflect that the claimant was initially transported on

September 21, 2011, by emergency personnel by ambulance from Wal-Mart to the

Hot Spring County Medical Center.  She reported that she was “jacking up pallets”

while working at Wal-Mart when her back went out.  She was diagnosed with acute

low back pain and strain.  She was given a Medrol dose pack, a back brace, and

pain medication.  X-rays taken on September 21, 2011, revealed no acute osseous

injury.  She was released to return to work with restrictions on bending, stooping,

prolonged standing or sitting, and lifting.  

On September 22, 2011, Jackson sought treatment at St. Joseph’s Mercy

Business Health Clinic with Dr. Mark Larey for evaluation of her work-related injury.

She reported that she continued to hurt in her left lower back area without radiation

or paresthesias of the legs.  She denied prior low back injuries.  She reported a prior

cervical back injury as a result of a motor vehicle accident for which she receives

epidural steroid injections from Dr. Abraham.  Dr. Larey noted that there was a

palpable paravertebral muscle spasm in the left lumbar area.  He diagnosed her

with a lumbar strain with spasm and recommended continuation of the Medrol

Dosepak, muscle relaxers, and pain medications.  He added a Flector patch to be

used twice daily and continued her work restrictions.  On September 29, 2011,
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Jackson returned to Dr. Larey for follow-up.  She reported that she was 60% better

and her pain was more localized in the left lower lumbar sacroiliac area.  He noted

that upon examination, there continued to be some left-sided paravertebral muscle

spasm.  He prescribed prednisone in the morning and Flexeril at bedtime and

continued her work restrictions.  He also asked her to place warm heat to the area

for an hour after work and some mild stretching in the evening after work.  On

October 6, 2011, Jackson returned for reevaluation of her injury.   She reported that

she was not having constant pain until that morning when she went to get out of

bed.   Although she stated there was quite a bit of pain resumption, she could not

recall anything that she did to reinjure her back. Larey noted that she continued to

have palpable paravertebral muscle spasm in the lumbar spine area on the left.  He

diagnosed her with lumbar strain with spasm and sacroillitis.  He recommended that

she compete the prednisone therapy and continue to use heat, the Flector patches,

and pain medication.  He also recommended physical therapy and continued her

work restrictions.  

On October 18, 2011, Jackson returned to Dr. Larey for follow-up and was

seen by John Bondhus, PA-C.  She reported improvement after three rounds of

physical therapy, but continued to have pain and spasm in the area.  He continued

the Flector patches, physical therapy, and work restrictions. On November 3, 2011,

Jackson returned to Dr. Larey  for follow-up.  She reported that she does good after

therapy, but has significant pain afterwards.  She reported pain shooting down her

left leg and lots of pain in therapy during the straight leg raising.  She reports little

success with the patches, but that the Norco and muscle relaxants are helpful.  He
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noted that the lumbar area showed tightness but no spasm could be noted.  He

requested an MRI to rule out diskogenic disease and stopped the physical therapy.

Jackson underwent the MRI on November 14, 2011.  The MRI  revealed

“Mild diffuse degenerative disc changes greatest at L5-S1 with a small

subligamentous disc protrusion but no definitive effacement of the thecal  sac or

upon the exiting nerve roots.  On November 16, 2011, Jackson returned to Dr.

Larey for reevaluation.  She reported that the nine sessions of therapy had helped,

but she continued to have spasms in the left lumbar area into her left hip.  She did

not complain of pain going down into her legs.  Larey noted that she had palpable

muscle spasms.  He noted that her MRI revealed mild degenerative changes

without any spinal cord or nerve impingement appreciated.  He resumed her

prednisone and continued the Flector patches.  He prescribed Valium at bedtime

and recommended additional physical therapy and a TENS unit.  On December 1,

2011, Jackson reported that she continued to have a significant amount of spasms

which was making it difficult for physical therapy to work with her.  She also has

difficulty sleeping or getting into a comfortable position. Larey noted palpable

muscle spasms on the left side.  He noted that she would finish her last two doses

of prednisone and start Celebrex and Skelaxin.  He increased her work restrictions

to seated work alternating with standing work only.  He also gave her an injection

of lidocaine and Kenalog in the left sacroiliac area.  On December 7, 2011, Jackson

returned to Dr. Larey for follow-up.  She reported that the pain was somewhat

better, but that morning had an exacerbation of pain and spasm.  He noted that she
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still had palpable muscle spasm present upon examination.  He recommended a

TENS unit and a neurosurgical evaluation.

On January 20, 2012, Jackson was evaluated by Dr. Zachary Mason.  He

recommended a myelogram and post-myelogram CT scan.  He also recommended

changing her anti-inflammatory medication to Diclofenac.  On January 25, 2012, Dr.

Mason responded to a question concerning causation from the third-party

administrator of workers’ compensation claims for Wal-Mart.  He stated “In Dr.

Mason’s opinion, the L5-S1 disc bulge is a result of her work injury in September

2011.  A myelo/CT is needed for further investigation to check the progress of the

disc.”

On February 17, 2012,  Jackson underwent the myelogram which resulted

in findings of “Mild lumbar spondylosis without significant canal or foraminal stenosis

demonstrated.”  On February 17, 2012, Jackson also underwent the CT scan of the

lumbar spine.  The scan revealed “Multilevel spondylitic change of the lumbar spine

without significant canal or foraminal stenosis demonstrated.”  On March 6, 2012,

Jackson returned to Dr. Mason.  He noted that based on the myelogram results,

Jackson’s pain seems to be originating from the left SI joint.  He recommended a

left SI joint injection and referred her to Dr. Rosenzweig.  He also noted that she

developed vertigo with nausea and vomiting a few days after the myelogram.  He

stated that he did not know if this was related to the myelogram, although the

symptoms are “unusual” and that he has had no other patients with a similar

reaction.  He noted that she was off of work due to the vertigo, but that he

recommended light duty until she had the SI joint injection done.
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On March 28, 2012, Jackson underwent a Fluoroscopic-guided sacroiliac

joint injection on the left by Dr. Rosenzweig.  On April 12, 2012, Jackson returned

to Dr. Kenneth Rosenzweig for follow-up.  He noted that she had done very well with

the injection although it did not completely cure the pain.  He noted that she had

been hospitalized for vestibula neuritis and had some dizzy spells and had not

returned to work.  He also noted that her dizziness and balance disorder was a

limiting step in her activity level.  He recommended a second injection.  On June 6,

2012, she underwent a second sacroiliac joint injection.  On July 18, 2012, Jackson

underwent radiofrequency denervation to the lateral branches, S1, S2, S3, and S4

nerve roots and at the sacroiliac joint.  On August 7, 2012, Jackson returned to Dr.

Rosenzweig for follow-up.  She reported that she was doing well until last week

when she began having increasing pain.  She noted that over the past couple of

days her pain had improved but she felt like her leg was going to give out and it did

on one occasion.  Rosenzweig recommended exercises for lumbar conditioning and

strengthening and future treatment of facet blocks, if indicated, with continued

medication with a more sedentary lifestyle.

On September 18, 2012, Jackson returned to Dr. Rosenzweig for follow-up.

He noted that she had an appointment with Dr. Scott Schlesinger for evaluation of

her chronic pain.   She reported that the treatment for her SI joint has not helped

and walking was making her pain worse.  She stated that her pain was localized

more to the center of the low back than the SI joint area.  He recommended

diagnostic facet joint injections and radiofrequency.
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On or about October 20, 2012, Dr. Scott Schlesinger conducted a

neurosurgery consultation and evaluated Jackson’s complaints of lower back pain

resulting from her work injury. He performed a comprehensive neurological

examination and reviewed the MRI and myelogram CT report.  He concluded that

Jackson had not received any benefit from the therapy, SI injection, and rhizotomy.

He stated “I think she is at MMI at this time.  I do not feel there is anything further

that can be done for her.”  He stated that he did not see anything to give her a

disability rating for and that if her history was accurate, her symptoms were related

to the work injury.  

DISCUSSION

The claimant contends she sustained compensable injuries September 21,

2011, and is entitled to reasonable necessary medical treatment related to said

injuries.  Specifically, claimant contends that she is entitled to additional medical

treatment recommended by Dr. Kenneth Rosenzweig in the form of facet joint

injections.  Alternatively, claimant asks to be returned to Dr. Rosenzweig for

additional follow-up treatment in the event the facet injections are denied.  Further

and alternatively, claimant asks to be referred to the original treating physician, Dr.

Zackary Mason, neurosurgeon.

The respondents contend that based on the present medical evidence, they

have paid all benefits to which the claimant is currently entitled.  The claimant was

determined to be at the end of her healing period by Dr. Schlesinger in his IME

which occurred on or about October 20, 2012.  The claimant was released at that

time without a permanent anatomical impairment rating.
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I.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical benefits with Dr. Kenneth

Rosenzweig, particularly the facet joint injections.  The claimant relies on the

September 18, 2011, report of Dr. Rosenzweig that recommends facet joint

injections.  The respondents rely on the report of Dr. Scott Schlesinger who

determined that Jackson had reached maximum medical improvement on October

20, 2012.  

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) states that employers must

provide all medical treatment that is reasonably necessary for the treatment of a

compensable injury.  What constitutes reasonable and necessary treatment under

the statute is a question of fact for the Commission.  Dalton v. Allen Eng’g Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999); Ganksy v. Hi-Tech Engineering, 325 Ark.

163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).  Injured employees must prove that medical services

are reasonably necessary by a preponderance of the evidence; however, those

services may include that necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3) (Repl.2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Respondents are responsible only for medical services which

are causally related to the compensable injury. 
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In Garlan L. Foote v. Prairie Farms Dairy, Inc., Full Commission Opinion filed

January 17, 2002 (E802937), the Commission held that it must consider the

claimant’s entitlement to reasonable and necessary medical treatment for a chronic

condition.  Factors to be considered include the claimant’s continuing symptoms,

the likelihood of treatment needed in the future and the doctor’s recommendations

for follow-up.  See, Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d

463 (1957). 

The preponderance of the evidence in this case demonstrates that the

claimant suffered a compensable injury to her low back supported by objective

medical findings.   Although Jackson’s back improved after injections and other

conservative treatment for certain periods of time, Jackson testified that she

continues to have problems with her low back.  At her last visit with Dr. Rosenzweig

in September of 2011,  Dr. Rosenzweig noted that if Jackson continued to have

problems or recurring issues, she should return for diagnostic facet joint injections

and radio frequency.  Dr. Schlesinger noted that the claimant’s continued symptoms

were related to her work injury since she had no prior low back problems.  At the

hearing, the claimant testified that she continued to have pain in her low back and

intermittent pain in her left and right legs.  She explained that she had continued to

work until light duty was no longer made available to her.  Jackson testified that she

wanted to have the facet injections and other treatment recommended by Dr.

Rosenzweig and alternatively, be referred back to her original treating physician, Dr.

Zachary Mason.
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In the instant case, I find that the claimant has proven that she is entitled to

the recommended treatment by Dr. Kenneth Rosenzweig in the form of facet joint

injections and radio frequency in connection with her compensable injury to her low

back.   In light of her continuing symptoms, I find that the recommended treatment

is reasonable and necessary to reduce and alleviate her symptoms of pain and to

maintain her  healing and prevent further deterioration from any damage sustained

by her compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 21, 2011, when the claimant sustained a compensable

low back injury.

3. Respondents accepted the claim and paid some benefits. 

4. Claimant has proven by a preponderance of the evidence that her

need for additional medical treatment with Dr. Rosenzweig is

reasonable and necessary and causally related to her compensable

work-related injury on September 21, 2011. 

5. All other issues have been reserved by the parties.

AWARD

The respondents are hereby directed and ordered to provide the additional

medical treatment in accordance with the findings of fact and conclusions of law set

forth herein.     
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IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


