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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G400253

QUINTON JACKSON, EMPLOYEE CLAIMANT

ART CROWELL MASONRY CONSTRUCTION, INC., 
EMPLOYER RESPONDENT

NATIONAL UNION FIRE INS./AIG CLAIMS, INC., 
INSURANCE CARRIER/THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED JULY 18, 2014 

A hearing was held before ADMINISTRATIVE JUDGE CHANDRA L. BLACK,
in Russellville, Pope County, Arkansas.

The claimant was represented by Mr. Brent Baber, Attorney at Law,
Little Rock, Arkansas.      

Respondents were represented by Ms. Melissa Wood, Attorney at
Law, Little Rock, Arkansas.

                                          STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on May 28,

2014, in Russellville, Arkansas.  A Prehearing Telephone

Conference was held in this matter, on April 9, 2014.  A

Prehearing Order was entered on April 7, 2014.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order, or at the start of the hearing.  I hereby

accept the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including January 2, 2012, when

the claimant sustained a broken left arm.

3.  The claimant’s average weekly wage at the time of his

accident was $908.60, which entitles him to a weekly temporary

total disability rate of $606, and a weekly permanent partial

disability compensation rate of $454.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Compensability of the claimant’s injuries to his 

neck, left wrist, and ankle(whether the claimant’s accident was

substantially occasioned by his use of marijuana). 

2.  Reasonable and necessary medical treatment.

The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference.

The documentary evidence submitted in this case consists 

of the hearing transcript of May 28, 2014.  The Telephone

Deposition of Michael Pigg, which was taken on May 23, 2014, has

also been made a part of the record.  This deposition is retained

in the Commission’s file.

 The following witnesses testified at the hearing: the

claimant, Mark Davis, Kevin Webster, Walter Jose Woods, and

Connie Crowell.   
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                          DISCUSSION

     The claimant, age 44, testified during the hearing.  By 

occupation, the claimant is a block mason, and when working for

the respondent-employer he sometimes would act as foreman. 

According to the claimant, he just did whatever was required to

get the job done.  On January 2, 2014,  the claimant worked for

the respondent-employer/Art Crowell Masonry Company, as a mason. 

The claimant has been associated with the company since the late

eighties.  When he began working with Mr. Art Crowell, the

claimant worked as a laborer, and did so for four years.  The

claimant has been a mason since 1991.  According to the claimant,

Mr. Crowell has not only employed him on-and-off during all of

these years, but he also trained the claimant and taught him the

trade.  

     Upon further questioning, the claimant verified that he

worked for Art Crowell Masonry on a job in New Orleans,

Louisiana, constructing a Walmart Supercenter.  The claimant

started this job some time in the fall of 2013, after leaving a

project in Des Moines, Iowa.  During this project, the claimant

worked for the respondent-employer as a mason, and he acted as

the job foreman on-and-off.  The claimant stayed in a company

provided apartment, with some other employees, Mark Davis,

Michael Pigg, Kevin Webster, and Jose Woods.  However, Mr.

Webster moved to another apartment after January.   
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     Upon further questioning, the claimant verified that he was

scheduled to takes a couple of weeks during Christmas, but did

not take leave until around December 22 or 23.  The claimant

testified that he returned early to the New Orleans job, which

was around December 27 or 28.  However, due to the rainy weather,

the claimant was not able to go to work right away.  When the

claimant returned back to work, he worked as the acting foreman,

in addition to his regular masonry work.  He verified that he was

injured on January 2, 2014.  

     On the morning of his injury, the claimant awakened in his

apartment in the company of three members of his crew(Mark Davis,

Jose Woods, and Kevin Webster).  When they left for work, the

claimant testified that Mr. Webster and Mr. Woods rode together,

and Mr. Davis rode with him.  He arrived at work around seven

o’clock, and began working in the garden center.  The claimant

testified that he made the mud himself and put it on the scaffold

because the laborers were new hires.  According to the claimant,

there was one other bricklayer(Mark Davis) on the job site, and

he worked the other corner.  

     The claimant verified that during the entire day of January

2, 2014, he was with his crew.  He essentially testified that

Kevin and Jose were on the scaffold doing labor-type work.  They

were putting the mud out and making sure the claimant had the

blocks and material he needed for his work.  Mr. Pigg was on the
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ground making cuts.  According to the claimant, the scaffold was

about 12 feet off of the ground.  He testified that they worked

laying bricks pretty much until up around noon.  The claimant

further testified that Ms. Connie Crowell arrived around on the

site around 9:00 that morning.  He stated that Ms. Crowell walked

over to the scaffold, and he told her he needed some money, and

she said, “okay,” and walked off and got back in her truck. 

During their noon break, the claimant went to lunch with Ms.

Crowell, at Kentucky Fried Chicken, which was across the street

from the work area.  The two discussed work-related matters.  

     After they returned from lunch, Ms. Crowell told the

claimant she needed six scaffold bases, but she only found four. 

Once the claimant identified a scaffold that they no longer

needed, he began taking it apart.  He verified that he began

taking the scaffold apart in the manner that he had always taken

it apart.         

     Specifically, the claimant testified:

Q Tell the Judge what that procedure was.

A Well, normally we, when we finish up the job, we take
all the scaffolds apart at the same time.  So what I
normally do, I normally lower the catheads first.  And then
I go get the tractor with the moving thing that we move the
scaffolds with, and then I break the scaffold with it.  And
then I take the bolts out of the scaffold, and then I’ll
pull it up and lay that part down, and that's only leaving
the bases on the ground.

Q So how were you doing it on this case?

A The same way.



6

                              * * *

Q Start at the beginning what you did.  Describe -- how
tall was the scaffolding?

A The scaffold probably was 36 feet high, or 32 to the
top.

Q Okay.  And was Connie there when you started taking the
scaffold down?

A Yes, sir.

Q And did you climb up the scaffold?

A Yes, sir.

Q And what did you do?

A First, I got the slack out of the cables of the
catheads, and then I climbed up to the top, and I lowered
one cathead down, brought it down, and I wrapped it around
the base like it go.  And then I took the slack out of it
and tightened the slack back up in it.  And then I climbed
up on the other side to let that cathead down.  And as I was
trying to get it, it was stuck, it didn't want to come out. 
So I hollered down, and I told Michael Pigg to go get me a
hammer.  And Michael Pigg went and got me a hammer, and he
came back, and I started knocking the base up out of there,
you know, little by little, raise up on one side and hit the
other side --

Q Of the cathead?

A Yes, sir.

Q And how far off the ground was the cathead?

A It was at the top of the scaffold, about 32 to 36 feet.

Q Okay.  All right.  And so you were using the hammer,
and you're knocking the cathead off in the normal manner
that you always do?

A Yes, sir.

Q And what happened?
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A I heard Connie say, Lewis, come down, and I turned and
I looked toward Connie, and the scaffold was going toward
the wall.  And I braced myself, and I just got at the back
of the thing and braced it and rode it down to another wall.

Q And did it hit the wall?

A Yes, sir.

Q And what did you do?

A Well, when it hit the wall, I rolled over, and I sat
down on top of the wall.   And Connie asked me was I okay,
and I said, I think I hurt my wrist, but other than that,
I'm okay.  And she said, well, don't move, and the guys that
was inside, they came over with the boom lift and they
lowered me down to the ground.

     The claimant essentially testified that he gave his crew

instructions for finishing up, and then Ms. Crowell transported

him to the hospital.  He specifically denied being impaired in

any way during any time on the day of January 2, 2014.  The

claimant explicitly denied having used marijuana or alcohol on

that day.  

     Additionally, he verified the following:

Q Were you sober?

A Yes, sir.

Q Were you your normal self that you always are on the
job?

A Yes, sir.

Q Were you working effectively?

A Yes, sir.

Q Were you working cooperatively with your boss, Ms.
Crowell?
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A Yes, sir.

Q Were you as sharp as you are every other day?

A Yes, sir.

Q Was there absolutely anything at all that was wrong
with you on the day that this scaffold fell over?

A No, sir.

Q You used no substances that could've impaired you on
the day of January 2, 2014?

A No, sir.

     The claimant testified that on their way to the hospital, he

admitted to Ms. Crowell, he had smoked marijuana on Christmas

Day.  However, he denied that he had a normal habit of using

marijuana.  Once they arrived at that hospital, they were told he

could not treat him, so they went to Tulane Medical Center

Emergency Department.  There, the claimant underwent x-rays and a

drug test.  The claimant was advised by hospital personnel that

his arm was broken.  He was treated and discharged from the

hospital with instructions of a follow-up appointment with a hand

specialist, on January 16, in New Orleans.  In the meantime, the

claimant went back to Des Moines were he was staying with his

finacee.  On January 15, the claimant flew back to New Orleans

for his appointment.  While en route to his appointment, the

claimant received a call and was advised that the doctor could

not see him because the company was not going to pay.  

     He denied that he was able to see the doctor on that day. 
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The claimant verified that he was not allowed to return to his

job at Art Crowell Masonry.  Although the claimant had a broken

arm, he admitted that had he been able to return to work, he

would have been able to supervise.  However, the claimant denied

that he would have been able to return to his normal occupation

at Art Crowell Masonry.  

     Eventually, the claimant was seen at UAMS Medical Center on

January 29, and they scheduled him for surgery.  He was also

previously treated at a hospital in Des Moines, Iowa, which was

Broadlawns Medical Center.  The claimant verified that he

underwent surgery and had a plate and screw placed in his arm. 

Since his accident, the claimant denied that he has been able to

work.  He verified that his doctor has had him off work since his

surgery.  The claimant essentially testified that his doctor has

not indicated when he will be allowed to return to work.  As of

the date of the hearing, the claimant continued in physical

therapy treatment at UAMS, and had undergone 12 or 14 visits. 

The claimant undergoes physical therapy twice a week, at the hand

therapy department.  

     Regarding the condition of his hand, the claimant admitted

that he wears a brace as instructed by his doctor, and has been

doing so for several weeks.  He verified that his hand was

initially put in a cast on January 2 at Tulane, and then it was

cast following his surgery.  According to the claimant, he was
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given the brace about seven weeks following his surgery.  

     The claimant testified:                   

Q Okay.  So tell the Judge what the condition of your
hand is.

A Right now, I can't bend it down no further than that
right there, which doesn’t come a long way.  I can't twist
it over no further than this right here, and I can't twist
it this way no further than that.  I've got good movement
out of my hands, but I can't make a tight fist yet.  And
it's still swollen right here, and it's numb from here to
the thumb (indicating).

     He denied having received any unemployment benefits.  The

claimant testified he had a conversation with Mr. Crowell about

not being able to return to work.  According to the claimant, Mr.

Crowell advised that he could not return the claimant to work at

that time, and suggested he sign up for unemployment benefits and

tell them he could supervise only.  Therefore, the claimant

applied for unemployment benefits, but his claim was denied.  

     The claimant denied that during the last twenty-seven(27)

years while working for Art Masonry, he has ever appeared on a

job intoxicated or impaired.  According to the claimant, he would

never appear on his job at Crowell Masonry impaired because the

job is too dangerous, and there are too many things to watch and

other responsibilities.  He verified that his performance

evaluations with the Crowells led him to believe he was doing a

good job.

     According to the claimant, when he was on the road on a job,

he did not even drink during his off hours, but his crew would
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drink.  Under further questioning, the claimant explained:

Q You were tending to business while you were on the
road?

A Yes, sir.  Normally when I got the blueprints to the
job and the foreman is not there, I take the blueprints
home, and I study them at night so I can be ahead of the
game the next day.

     On cross examination, the claimant testified that he

graduated high school and has some college.  He verified that Ms.

Crowell is one of the owners of the company.  The claimant

admitted to having testified during his deposition that his

accident happened right after lunch, around 1:45 p.m.  According

to the claimant, he was at lunch with Ms. Crowell for about an

hour.  He testified that after lunch, they walked around the job

looking for bases.  The claimant verified that he stated on

direct examination, that once Ms. Crowell identified that set of

scaffolding that could be taken down, he told her he would take

care of it.  He testified that at that point, Ms. Crowell was

standing out by her truck.  The claimant admitted that he

instructed Michael Pigg to go and get him a hammer.  

     He denied that Ms. Crowell was telling him to get down

because he did not have a harness on.  With respect to

dismantling the scaffold, the claimant testified:

Q Okay.  The wall that the scaffolding fell onto, how
tall was that wall?

A I had just built that wall, so that wall topped out at
16 foot 8.
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Q Okay.  So if the scaffolding was 32 feet high, you fell
about half that distance onto a wall, correct?

A Yes, ma'am.

Q As far as the procedure for taking down scaffolding,
Mr. Jackson, it's my understanding that you don't take bolts
out until it's on the ground --

A True.

Q -- true?

A (Nodding.)

Q That's yes?

A Yes, ma'am.

Q And it's a Skytrak that takes it from the wall and puts
it on the ground, right?

A The SkyTrak that takes the ladders out of the scaffold
and lay it on the ground.

Q Okay.  So once it's on the ground, that's where the
real disassembly takes place, correct?

A Yes, ma'am.

Q So you shouldn't have taken any bolts out before it was
taken down off the wall?

A What kind of question is that?

THE COURT:  You need to answer the question. 
Just be truthful.

A Ask it one more time.

Q You shouldn't have taken out any bolts before it was
put down on the ground, is that right?

A No, that's no bolts should be taken out.

     Regarding his use of marijuana, the claimant testified that

he normally smokes, even though he is not a smoker, but will
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occasionally smoke on holidays, or something of that nature. 

According to the claimant he smoked marijuana on Christmas

evening, while in Des Moines, Iowa.  The claimant testified that

he smoked/shared only one joint with two of his “brothers-in-law

to be.  He verified that he first smoked marijuana when he was a

kid, which was before he was ten(10) years old.  The claimant

further verified that the next time he smoked marijuana, he was

fifteen(15) or sixteen(16) years old.  He admitted that he

continued to do it on a fairly regular basis after that. Under

further questioning, the claimant maintained that he last smoked

marijuana on Christmas Day.           

     With respect to his accident, the claimant testified:

Q I had asked you in your deposition, could the accident
have been avoided?  And you responded to me that if you
hadn't climbed up there and started beating on it with a
hammer, it could've been avoided, is that right?

A Well, it was pretty rainy and pretty muddy out there on
the job, so, and the whole job was nothing but sand, so I
don't know.

Q Is that how you answered my question, though, was, if
you hadn't gone up there and you weren't beating on it, it
could've been avoided?

A Probably so.

     With respect to his unemployment application, the claimant

did not recall answering a question on the application, wherein

he stated that he did not have any disabilities that would limit

his ability to do his normal job.  Upon being shown a

copy(Respondents’ Exhibit 2, page 2), of this question, the



14

claimant admitted that his response to this question was “No.” 

However, the claimant maintained that he did not understand the

question when he filled out this application.  He admitted that

he probably filled out a form on this application indicating that

he was not available for work from January 3, through January 19. 

The claimant further admitted that indicated that he was unable

to work due to a personal injury.  

     Under further cross examination, the claimant explained:

Q But after January 19th, you told them you were
available for work, correct?

A Yes, ma'am, for supervising only, because that's what
Art had told me to say.

Q So that should be on this paperwork somewhere, correct?

A It wasn't a question.

     He admitted that at this time, he is in arrears on his child

support payments.  The claimant further admitted that he is a

convicted felon, and has been in trouble with the U.S. Government

for failure to pay taxes.  

     With respect to the witnesses testifying at the hearing, the

claimant admitted that he is related to Kevin Webster(nephew) and

Mark Davis(cousin).

     On redirect examination, the claimant admitted that he

should not have filed for unemployment benefits.  However, he had

his kids.  He also admitted that some of the answers he wrote on

the unemployment form were incorrect.  The claimant denied that
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he was ever able to see the scaffolding again after it fell, in

order to determine for himself exactly why it fell over. 

     Upon being questioned by the Commission, the claimant

testified that he always dismantled the scaffolding that way. 

According to the claimant, he has always been the one to end the

job and take everything apart and have it ready to load on the

truck.  

     The claimant testified that his fiancee visited him for New

Year’s.  He testified that they rode around downtown on Bourbon

Street and made a few blocks, and then went to the casino.  He

denied having smoked marijuana that night.           

     Upon further redirect examination, the claimant explained in

more detail the dismantling of the scaffold:

Q I want to -- the Judge raised one question, I want to
make sure to clarify.  Every time you take down a scaffold,
you have to go up and get the catheads off?

A Yes.

Q Okay.  And then once the catheads are off, it will be
loose so that the SkyTrak can pick up the scaffold and move
it?

A No, once the catheads are down and wrapped up properly
like they go, then you get the rack, and you grab the
scaffold with the rack.  And then you take the bolts out of
the bottom of it, and then you raise the -- raise it up.

Q Okay.  All right.  And that was the exact procedure you
were following like you do every time you take a scaffold
down?

A Yes, sir.

Q Dozens of dozens of times over your years --
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A Yes, sir.

Q -- on the job?  Was there anything about the way you
did the job that contributed to the accident?

A No, sir.

     On recross examination, the claimant did not recall having

told Ms. Crowell he did it wrong.  The claimant denied taking the

bolts out before going up on the scaffold.  He stated, “I only

took the catheads down.”

     Upon further questioning by the Commission, the claimant

denied having taken a break that other than a restroom break.  He

specifically denied having smoked marijuana that day.    

     Mark Davis was called as a witness to testify on behalf of

the respondents.  He has worked for Art Crowell Masonry off-and-

on some 20 years, with the claimant.  He denied having ever seen

the claimant impaired or intoxicated in any way on the job.  Mr.

Davis verified that he lived in an apartment with the claimant,

Kevin Webster, and Jose Woods.  

     Mr. Davis verified that he saw the claimant on the morning

of January 2, 2014, immediately on getting out of bed that

morning.  He stated that it was a pretty routine morning, and he

was up around 5:30 a.m.  Mr. Davis admitted to riding to work

with the claimant.  According to Mr. Davis, the claimant, Mr.

Webster, Mr. Wood, Mr. Pigg, and some other incidental workers

were on the job site on the morning of the accident.              

     Under further questioning the claimant testified:
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Q Okay.  And then you went to work on the wall with Mr.
Jackson?

A Yeah, we were building columns on the TVO (phonetic).

Q Okay.  You two were the masons?

A Yes, sir.

Q And who were the laborers?

A Kevin and Jose.

Q Okay.  And did you work steady at that job side-by-side
until noon that day?

A All the way to lunch.

Q Had you been with Quinton Jackson since really you woke
up that morning until he was injured after lunch that day?

A Got in the truck, rode to work together, worked side-
by-side all the whole day until lunchtime, and then he left
with Connie.

Q Okay.  About how high upon the -- do you know how high
upon the scaffolds y'all were working that morning?

A I think we were only about 15 feet on the actual
scaffold we were working on.

Q All right.  And you laid block all morning?

A Block columns.

Q Block columns?

A All level work.

Q All right.  On the scaffold?

A Yes, sir.

Q And you worked like that until twelve o'clock noon.  At
anytime during this day, had you ever seen Mr. Jackson be
anything but his normal self?

A No, sir, I didn't.
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Q Was he sharp?

A Very sharp, always is.

Q Was he directing the work of everybody that was
involved in --

A Yes, sir.

Q -- in that effort?  Did he act exactly like he did
every day?

A Exactly the same.

Q Did you see any evidence that he could've been impaired
or off just a -- even a little tiny bit?

A No, he wasn't impaired at all.

Q Any red eyes, funny smells, anything like that?

A (Shaking head.)

THE COURT:  What's your answer?

A No, ma'am -- no, sir.

     Mr. Davis testified that the claimant went to lunch with Ms.

Crowell.  He verified that all of them returned to work around

1:00 p.m., and he went back to where he was working laying the

block.  Mr. Davis essentially testified that during that time,

the claimant and Ms. Crowell were together walking out toward the

scaffold that was to be torn down.  He testified that the next

thing he remembers is the SkyTrak operating coming around to tell

that his uncle had been injured.  Mr. Davis testified that when

he got to the area, he saw the claimant sitting in Ms. Crowell’s

truck holding his wrist.  

     According to Mr. Davis, Ms. Crowell instructed him to finish
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tearing the scaffold down and load it on to the trailer.  Mr.

Davis testified that he saw a couple of the bolts that were

broken out of the bottom the scaffold.  He testified that when he

picked it up, the base stayed on the ground, so that alarmed and

alerted.  When asked if he had any understanding of how the

claimant’s physical condition could have had anything to do with

the scaffold falling over, Mr. Davis replied: “Me and my uncle

had worked on these same scaffolds for about 20 years, so we know

what we're doing on them, if that's the question you're asking. 

I'm not sure.  He denied that the claimant has ever been impaired

on any job that he has ever worked with him on.

     Regarding the claimant’s work ethic, Mr. Davis testified:

Q What kind of worker was Mr. Jackson on this day, on
January 2, 2014?

A He's the same worker he was always.  He always laid the
most blocks.  He always do the best work.  He, like I said,
he had the blueprints to the job, and I don't think they
would've left the blueprints with somebody that was just a
pushover, so to speak.

Q Do you believe that, if Mr. Jackson had been impaired
in any way, that you would've known that?

A Oh, absolutely, yes, sir.

Q And that just absolutely was not true?

A Not possible.

     On cross examination, Mr. Davis admitted that he did not see

the claimant taking the scaffolding down.  He was on the other

side of the building.  Mr. Davis testified that they had to wait
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until Ms. Crowell arrived on the job site before they could go to

work because they did not have any mud.  According to Mr. Davis,

they lounged around until Ms. Crowell got there. 

     Mr. Davis testified that the claimant admitted to him in the

past that he used marijuana.  However, once they got serious

about the masonry, he has never seen the claimant “messing” with

drugs period.  Mr. Davis denied that the claimant has told him

how frequently he smokes marijuana.  

     Upon being questioned by the Commission, Mr. Davis denied

that the claimant had slurred speech, or that he observed him

staggering.

     Kevin Webster testified on behalf of the claimant.  He has

worked off-and-on for Crowell Masonry for about two years, as a

laborer.  His job duties include stocking out the scaffolds,

building and tearing down scaffolding, cleaning, and making sure

that the masons have what they need.  Mr. Webster verified that

he is well aware of the claimant’s habits over the last two years

and the way he conducted himself on the job.  He admitted that

the claimant is a good boss, as he is all about business and

makes sure that they have done everything that they need to do,

and are not slacking.  

     He admitted that he is familiar with the claimant’s demeanor

and appearance on the job.  Mr. Webster verified that he recalled

the day of the accident, January 2, 2014.  At that time, Mr.
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Webster lived in the apartment with the claimant and a couple of

the other workers on the Art Crowell Masonry job.  On the morning

of the accident, Mr. Webster testified that from the time he got

up that morning, he was around the claimant.  According to Mr.

Webster, they arrived at the job site around 6:45 a.m., in just

enough time for them to get the scaffolding and everything ready. 

     Mr. Webster verified that he was able to observe the

claimant working on the date of the incident.  Prior to noon, he

denied that he observed anything about the claimant that would

indicate he was impaired in any way.  He specifically denied that

the claimant had slurred speech, red eyes or anything at all that 

would give him any inkling that there was anything wrong with

him.  

     He admitted that the claimant returned from lunch with Ms.

Crowell, he worked with the claimant.  According to Mr. Webster

he was working on the wall, when another coworker came around and

told him the claimant had fallen off the scaffold.  He denied

that he has ever observed the claimant intoxicated on the job. 

Mr. Webster testified that after the accident, he examined the

scaffold and the bolts were broken on the scaffold.  Mr. Webster

verified that the manner in which the claimant described having

taken down the scaffold and taking the catheads off was the

normal way that you take scaffolding down.

    On cross examination, Mr. Webster verified that he is related
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to the claimant.  He agreed that he did not see the scaffolding

fall or that he observed the claimant taking it down.  Mr.

Webster testified that by seven o’clock that morning, they were

already on the scaffold working because they did not have a whole

crew.  As a result, they had to get as much work done as

possible.  He testified that Ms. Crowell arrived around 9:00, or

10:00 a.m.  

     Mr. Webster next recalled that they had to wait until Ms.

Crowell arrived before they could cut blocks because they did not

have saw blades.  However, he explained that there were other

things that they could do on the wall besides making cuts.  Mr.

Webster disagreed if there was testimony earlier that they

lounged around until Ms. Crowell got there at 10:30 a.m.  

     He agreed that he lived in the apartment with claimant, but

the claimant had his own room.  According to Mr. Webster,

sometimes when the claimant would leave the apartment and go out

alone, but would occasionally allow him to go as well. 

     Regarding the bolts, he denied that the bolt anchors the

scaffolding to the wall.  Instead, Mr. Webster described a bolt,

as the base of the scaffolding.  He denied that he has ever

received any training of any kind to know if a person is

intoxicated.  He also denied that the claimant has ever admitted 

smoking marijuana to him.  Mr. Webster stated that to his

knowledge, the claimant does not use marijuana.  He denied that
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he has ever seen the claimant use any narcotics or alcohol.  

    Upon being questioned by the Commission, Mr. Webster admitted

that he is aware and has a definition or perception of someone

being intoxicated/high, he described them as having red eyes, and 

not being able to function, “goofiness.”  Mr. Webster admitted

that he knows the smell of marijuana.

     Walter Jose Woods testified during the hearing on behalf of

the claimant.  He verified his employment with Art Crowell

Masonry.  Mr. Woods admitted that he was actually on the job site

on January 2, 2013, when the claimant got hurt.  He admitted that

he lived in the apartment with the claimant in the time preceding

January 2, 2014, along with a couple of other people.  However,

as of the date of the hearing, Mr. Woods was employed by

Integrity, Incorporated, which is located in Little Rock.  Mr.

Woods works as a base instructor, taking kids with mental

challenges out into the community.

     Mr. Woods verified that at the time of the accident, he

worked as a laborer, and the claimant acted as a mason.  He

denied that he has ever seen the claimant impaired in any way

while on the job.  Mr. Woods denied that he rode to work with the

claimant on the morning of the accident.  However, he admitted

that he was with the claimant during the entire time from when he

got up that morning in the same apartment with him, until they

left for work that morning.  During that entire time, between
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when he got up on the morning of January 2, and when the claimant

was injured, Mr. Woods denied that he ever saw any evidence of

impairment at all.  

    Regarding the claimant’s work ethic, Mr. Woods testified that

the claimant was always on time, straight to the business, and a

good businessman.  Mr. Woods basically testified that the

claimant was always sober, clear-headed, hard working and

decisive.  He testified that Ms. Crowell arrived on the job site

around 7:45 or 8:00 a.m, but he did not recall the exact time of

her arrival.  He testified that once Ms. Crowell arrived, they

began consolidating pallets.  However, he testified that he was

in the general vicinity of the claimant during that morning.

     Mr. Woods testified that once they got to work, the claimant

told them what they would be doing.  According to Mr. Wood, they

went back and forth, and he saw the claimant all day.  He

testified that on each occasion he saw the claimant, he appeared

to be completely normal.  Mr. Woods denied that based on his

observations, there is any way the claimant could have been

impaired by marijuana or anything on the day of January 2, 2014. 

Mr. Woods testified that he saw the claimant once or twice after

lunch, and he always looked like he was completely normal. 

Later, he was told that the claimant had fallen.  He denied

seeing the claimant before he left for the hospital.  However,

Mr. Woods verified that he had an opportunity to see the
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scaffold, as it was leaning against the wall of the building. 

According to Mr. Woods, it appeared to be broken.  

     Specifically, Mr. Woods testified:

Q Tell the Judge what you saw when you looked at the pins
on this scaffold.

A It had a big dent.  To me, you know, it wasn't in the
normal spot where they usually be in the scaffold, so that's
what I seen.

Q Did that appear to you to be why the scaffold fell
over?

A Yes, sir, from looking at that dent, yes.  That's why,
you know, it was an accident.

Q On this day, was Quinton Jackson his normal self, sharp
and business wise?

                              * * *

Q Do you know if you have to take the catheads off before
you can take the scaffold down?

A Yes.

Q And does someone have to crawl up -- climb up and do
that?

A On some occasions, you know, I really don't know too
much about taking the scaffolding down.

Q If Mr. Jackson had been impaired or intoxicated in any
way on January 2, 2014, do you think you would've been able
to notice it?

A Yes.

     Under further questioning, Mr. Woods denied that he has ever

known the claimant to smoke marijuana.  He denied that there was

any way that any impairment contributed to the claimant’s injury. 

Mr. Woods testified that on the day of his injury, the claimant
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was the acting foremen, and very much in control.

     On cross examination, Mr. Woods testified that when the

scaffolding fell, he did not see it happen.  Mr. Woods admitted

that he has never taken down or put a scaffolding, but stated

that he has seen it done.  He verified that he is a friend of the

claimant’s and has seen him socially.  

     Mr. Woods testified that he lived in the same apartment with

the claimant.  He further testified that the claimant pretty much

stayed in his room most of the time.  Mr. Woods also testified

that Kevin Webster rode with him to work that morning.  He

admitted that they were not able to work, so he was told to go

back to his vehicle.  Mr. Woods admitted that he stayed there

until Ms. Crowell arrived, and she put them to work.  He denied

that he has ever known the claimant to smoke marijuana.  

     Connie Crowell testified on behalf of the respondents.  As

of the date of the hearing, she worked for Art Crowell Masonry. 

She testified that she initially went to work for the company in

1974.  She denied that she has any ownership in the company.  Ms.

Crowell testified that she is an employee with authority. 

According to Ms. Crowell, she knows how to operate a forlkift,

and can stock the scaffolding.  Although Ms. Crowell is not a

mason, but she knows how to read the plans and order material. 

Ms. Crowell verified that she was present on the job site when

the scaffolding fell that the claimant was on.
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     She testified:

Q What's the procedure for taking down scaffolding?

A There is a device that is applied, that is installed on
the front of a forklift on to the forks, and you pick the
scaffolding up with that and then lie it down flat on the
ground in a horizontal position.  And after that, first you
have to take the scaffolding boards off.  There are 11 to 12
scaffolding boards that are on the scaffolding, each
scaffolding.  On a carriage sometimes, it will be twice that
many.  If that carriage happens to be the one where the
middle boards between towers have been put, because as in --
Quinton will understand this -- as a tower are two anchored
braced together, then there are two beside them that are
braced together, and those four become attached.  And then
there is scaffolding boards stacked on top of those to
continue the run, if you will, so that the masons and
laborers have full access to the scaffolding and the wall.

Q If the boards are taken out, is that done with the
scaffolding laying on the ground?

A It's done before.

Q What connects the scaffolding to the wall?

A They free stand unless you are higher than 32 feet, at
some point then you have to begin bracing them into --
anchoring them to the wall.   

     She denied that the scaffolding that the claimant was on,

when it fell had something that needed to be secured to the wall.

According to Ms. Crowell, a SkyTrack is a variable reach lift. 

They are weighted at different sizes, such as but not limited to

6,000, to 10,000 pounds.  She verified that a SkyTrak is used to

take down scaffolding.  Ms. Crowell testified that to climb up on

the top of a scaffold, to prevent a vertical fall, one would wear

a safety harness that attaches to the scaffolding and would

release and attach the scaffolding as they ascend and descend. 
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This is a requirement by OSHA standard.   

     Ms. Crowell stated she arrived at the job site at 10:30 or

11:00 a.m.  Upon her arrival at the job site, she was met by a

couple of the guys, and they had been instructed by the claimant

to wait until she got there because he did not have room for them

to work on the scaffold.  She explained that what the claimant is

referring to when he talks about level work, is very tedious

work.  According to Ms. Crowell, as each mason is laying their

piece of work, he has to make sure what they are putting in is

“level and plumb.”  She stated that a mason only requires one

laborer with him at a time.  Ms. Crowell testified that for the

claimant to have the two men wait in the truck was fine.   

     Ms. Crowell admitted that she went to lunch with the

claimant.  Prior to this, as the claimant and Mark were “laying,”

she asked how things were going, and observed their work for a

little bit.

     Regarding the claimant’s physical appearance, Ms. Crowell

testified that the claimant had on work attire, a black hard hat

that is in the shape of a cowboy hat, some wrap black sunglasses,

and a colored safety vest.  She verified that during the entire

time that she was with the claimant he kept his glasses on, but

she stated that this was not unusual, as he does often.  Ms.

Crowell denied that she was able to see the claimant’s eyes.  

     She testified that while they were at lunch, she told the
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claimant she needed his help finding two more bases, because she

needed to return six bases to an individual at a job that was

close to that one.  According to Ms. Crowell, the claimant told

her that he knew where a scaffold was standing free by itself and

he would take that down for her.

     Once they returned to the job site, Ms. Crowell parked her

truck and the claimant stepped out of her truck and went to his

vehicle and got something out the back of his vehicle.  She later

discovered that it was socket and a ratchet.  Ms. Crowell went

around and got on the opposite side of the building and got on

the SkyTrak because she knew the claimant would need it to take

the scaffolding down.  She began gathering pallets from the job

site using the SkyTrak and noticed that the fuel gauge indicator

was in the red.  Ms. Crowell testified that she did not want to

take the chance that as they got the apparatus on the forks in an

upright position and run out of fuel.  Ms. Crowell testified that

for this reason, she drove around and put fuel in the tractor. 

She testified that this took about ten minutes.  

     Upon further questioning, Ms. Crowell testified:

Q Okay.  What happened after that?

A I came back around to the scaffolding to which Quinton
and I had talked about that it was free standing, and the
device to pick the scaffolding up was there.  I attempted to
get my forks under it, but I was not successful with that, 
so I thought I'll just wait and ask for help.  I stepped off
the SkyTrak, and I heard a metal on metal hammering sound.
And I looked up and saw that Quinton was at the top of the
scaffolding, and he was, with a ratchet and socket, beating
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on the cathead.   The next thought instantly came was, he
doesn't have his harness on.

Q What did you do at that point?

A I called, and I said, Quinton, you need to come down
and get your harness.  There was a lot of noise up there
with the hammering, and he didn't hear me, and I called him,
just calling his name again, Quinton.  And at that time, as
I am standing on the ground and looking up, blue sky, wispy
clouds moving, I thought the clouds were moving.  And then I
realized that it wasn't the clouds moving, but the
scaffolding was falling.  And I yelled his name twice after
that.  He turned and looked at me.  I'm watching the
scaffolding fall.  He recognizes what is going on, and was
able to right himself at least on to the top of the ladder
so that it didn't land on him, thank God.  And I watched him
ride the scaffold to the top of the wall.

Q And then you went with him to the hospital, correct?

A I did.  He just momentarily disappeared behind the wall
and came back up, because there were two ironworkers, two
members of an ironworker crew that were on a piece of
equipment that has a man basket on it.   And there were
joists that they were welding to the plates that are in the
walls.  And Quinton came back up, and he said, I'm okay. 
I'm okay.  He said, I think all I did was break my wrist. 
He said, I messed up, Ms. Connie, I messed up.  I said, you
took the bolts out, didn't you, Quinton?  He said, yes,
ma'am, I did, and I just shook my head.  He started to jump
off the wall, and I said, sit tight.  Sit right there.  And
I asked the gentlemen there, I said, would you guys please
come over here and help my man get down?

Q So he was still sitting on the wall when --

A He was sitting on the wall.

Q When he told you that he had taken the bolts out?

A Uh-huh.

Q That's yes?

A Yes.

Q What is the significance of that?
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A The bolts are what holds the ladder towers to the base.

Q Do you ever take those out; does anyone ever take those
out before the scaffolding is put down on the ground?

A Not ever.  

Q Why?

A It's unsafe.   Those -- if you have three nine-foot
ladders standing in the air and braces on top of them, I
don't know what the weight is, but they're heavy.  And there
are bolts that go in that bolt them to the base.  In
addition to that, there are -- Mark made reference to pins
earlier.  It's a pin situation that is not ever fastened. 
It is a male/female end relationship, if you will, where the
male end aligns itself into the female end and provides
further stability to sliding and slipping when the
scaffolding is in place.  The scaffolding is laid down in a
horizontal position.  The catheads are removed so the boards
are taken off before it's laid down.  The catheads are
removed so that the spooling is free.  And they start from
the top end and come back, taking those nine foot ladder
sections out.

Q But the bolts would absolutely never be taken out until
it's down on the ground?

A No, ma'am.
 
     Ms. Crowell was asked if she personally observed that the

bolts had been, removed, she replied, “I did.”  She was asked her

opinion of what caused the scaffolding to fall.  Ms. Crowell

essentially testified that when the claimant took the bolts out

and climbed on the top, his weight caused the ladders to be out

balance, and his movement in trying to knock the cathead loose,

is what caused it to fall.  She denied that she has ever seen

anyone take scaffolding apart like the claimant was doing that

day.  Ms. Crowell testified that she asked the claimant if he
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removed the bolts and he admitted that he had removed them.

     She admitted that between Contreras Medical Center and the

Tulane emergency room, she advised the claimant when they were in

route that a post injury drug test would be performed, as part of

their drug policy.  According to Ms. Crowell, they have had a

drug policy for fifteen to twenty years, which applies to all of

the workers for Art Crowell Masonry.  Ms. Crowell testified that

she determined that the claimant was under the influence due to

his actions, of taking the bolts out of the scaffolding.  

     On cross examination, Ms. Crowell testified that she was

required to report the accident to the general contractor.  She

denied that she took photos of what the scene looked like after

the accident.  Ms. Crowell did not recall saying to the claimant

that her best worker had just gotten hurt.  She also did not

recall saying to the claimant, “I know you’ll pass that test, but

you’ve got to take it anyway.”  However, she admitted that the

claimant was a good worker for her company.  

     She testified that she disagrees with the claimant if he

testifies that he took down every scaffold he ever took down

exactly like he took this particular one down.  

     Ms. Crowell testified:

Q Do you know that on dozens and dozens of incidents
previous to this that Mr. Jackson had taken the scaffold
down exactly like he did with that one?

A No, sir, I don't, because Mr. Jackson, as a mason,
makes a rate of pay that I don't use in a laborer position. 
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There are laborers that do that.

Q Okay.  But you --

A And he is a man that is productive, and so his talents
are used in putting block, and brick, and so forth in the
wall.

Q But you had asked him to do this on this day, because
you needed the two bases?

A I asked could he help me do that, yes, sir, I did.

     She admitted that she was there right, immediately before

the accident happened, watching.  According to Ms. Crowell, she

had driven the SkyTrak back and observed that he was on the tower

and asked him to come down.

     Ms. Crowell testified that she as of that day, she has not

seen the bolts that had been removed.  She denied that she

photographed the condition of the bottom of the scaffold, or

having investigated and documented in any way.  According to Ms.

Crowell, the scaffold is in use, and does not show any signs of

damage.  She did not know if it had been repaired.

     Under further cross examination, Ms. Crowell verified that

she was with the claimant for about two and a-half hours probably

from the time that she got there.  She further verified that she

never saw any evidence that the claimant was impaired in any way

by the way he walked or the way he acted around her.  Ms. Crowell

admitted that she sat next to the claimant in her vehicle and

during lunch.  She stated that she did not smell anything out of

the ordinary.  However, Ms. Crowell testified that she did not
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see any glassy eyes or bloodshot eyes because he had on his

sunglasses.  Ms. Crowell denied that she noticed that the

claimant’s demeanor was any different than it was every day he

worked for her.              

     Upon being questioned by the Commission, Ms. Crowell

testified:

Q Do you think he had smoked marijuana prior to going
upon that scaffold?

A I did not.

Q Okay.  He didn't in any way appear to be impaired?

A Not to my observation, Judge.

Q No slurred speech?

A No, ma'am.

Q Not talkative, more talkative than normal, anything of
that nature?

A He's talkative, but no more talkative than normal.

     Ms. Crowell admitted that she had never observed scaffolding

being taken down in the manner that the claimant had done it. 

However, she denied that she had ever seen the claimant take down

scaffolding in that manner over the years.  She explained that as

a laborer, in the late eighties the claimant was involved in

taking the scaffolding down, but not as a mason.

     The Telephone Deposition of Michael Pigg was taken on May

23, 2014.  As of the date of his deposition, Mr. Pigg resided in

New Orleans, Louisiana.  The claimant was in a car accident and
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had not returned to work.  He verified that he once worked for

Art Crowell Masonry Construction from November of 2013 until mid-

February of 2014, as a laborer.  His job duties included

retrieving supplies and loading them on the scaffolding.    

     Mr. Pigg verified that he was present on the day of the

claimant’s injury, January 2, 2014.  He admitted that he

witnessed the fall.  According to Mr. Pigg, the scaffolding

landed on the wall, and threw the claimant off.  Mr. Pigg

testified that the accident occurred around 1:00 p.m.

     He denied that he had any interaction with the claimant,

other than when he asked him to bring the hammer, so he could

beat the cathead off the scaffolding.  Mr. Pigg basically

testified that he thought the disassembling of the scaffold was

dangerous, but he did not know and thought that was the way it

was done.  

     On cross-examination, Mr. Pigg admitted that he does not

know very much about the taking down of scaffolding.  He admitted

that he observed the claimant going to lunch with Ms. Crowell. 

Mr. Pigg testified that at one time, he lived over in the same

apartments as the claimant, but he moved in with his brother.

     However, Mr. Pigg testified that he has never seen the

claimant when he appeared to be intoxicated or impaired in any

manner.  Mr. Pigg testified that he did not think it would be

easy to get high on the job because there are plenty of people
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around. He verified that he was quite certain that the claimant

was not impaired on marijuana on the day that the accident

occurred.  Mr. Pigg testified that the claimant appeared to be

perfectly alert.  He essentially denied ever seeing the claimant

use drugs on the job during the time he worked with him. 

According to Mr. Pigg, the claimant was a very good worker, and

always sober and had his wits about him.    

     On redirect examination, Mr. Pigg testified that there were

no pins in the bottom of the scaffolding after it had fallen.     

     A review of the medical evidence shows that the claimant 

first sought treatment for his accident at the Emergency

Department of Tulane Medical Center on January 2, 2014, under the

care of Dr. Paul Gladden.  The reason for the consultation was

due to a “Left distal radius fracture.”  Dr. Gladden’s assessment

was:

Assessment:  A 43-year-old male status post fall from
height, roughly 15 feet with left intra-articular distal
radius fracture and right ankle sprain.

     On that same date, x-rays were performed of the claimant’s 

claimant’s ankle, with the following impression:
 

Impression: Lateral Malleolar Edema without Definitive
Evidence of Acute Fracture or Dislocation of the Right
Ankle. 

 
This study was reviewed with Sarah M. Castillo M.D.
Radiology Resident by Harold R. Neitzschman M.D. Radiology
Staff.

I have reviewed the films and agree with the findings in
this report. 
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     Also on January 2, 2014, x-rays of the claimant’s left arm

were performed with an impression of: 

Comminuted impacted fracture of the distal radius
demonstrating lateral displacement and dorsal angulated of
multiple avulsed distal fragments.    

     The claimant sought treatment from Broadlawns Medical Center

Emergency Department for cast adjustment due to pain of his

elbow.  The treating physician was Logan Vidal.  His primary

impression was “radius fracture.”

     On January 28, 2014, the claimant sought treatment from UAMS 

 Orthopaedic Surgery Clinic.  At that time, the claimant

complained of pain in the left hand, which he described as

throbbing and constant. 

     An MRI scan of the claimant’s upper extremity was performed

on January 29, 2014, without contrast.  Dr. Tarun Pandey rendered

the following impression:

1. Comminuted distal radial intra-articular fracture with
dorsal extension associated with approximately 4-5 mm
displacement and impaction of the articular surface.

2. There is also evidence of dorsal subluxation of the
lunate at the radiocarpal articulation.  Asymmetric
widening of the anterior radiocarpal compartment is
seen.

3. A avulsion fractures of the volar and dorsal lip of the
distal radius are noted.  There is likelihood of
disruption of the joint capsule.

4. Impaction fracture of the dorsal aspect of the lunate
and proximal dorsal pole of the scaphoid is seen.

5. Small dorsal triquetral fracture is noted.

     On January 29, 2014, the claimant underwent evaluation at

UAMS Orthopaedic Surgery Clinic, under the care of Dr. Theresa
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Wyrick.  The claimant complained of left wrist injury, and left

hand numbness and tingling.  He also complained of significant

blurry vision in the right eye, right rib pain, numbness and

tingling in the left hand.  Dr. Wyrick reported, in relevant

part:

Imaging: X-rays were reviewed, which demonstrate a
comminuted very distal intra-articular fracture, with both
dorsal and volar components and an intra-articular
component.  It appears that there may be a significant
intra-articular step-off.

Assessment and Plan: I think this will be a difficult
treatment, since it is very delayed and it is a difficult
fracture.  I would like to obtain a CT scan to better
evaluate the injury for surgical planning.  The patient
wants to proceed with surgery.  We did discuss operative
versus nonoperative treatment.  He wants to proceed with
surgery to try to prevent arthritis and obtain the best
function of his wrist.  In addition, I would recommend also
a simultaneous carpal tunnel release.  He was placed in a
new splint today.  We will plan on getting this CT scan and
plan on surgery next week, which will include open reduction
internal fixation.  The approach would be determined based
upon what this CT scan shows.  We will also plan on
simultaneous carpal tunnel release.  I discussed all this
with him today.  He is in agreement with the plan.

 
    Dr. Wyrick performed surgery on the claimant’s left wrist on 

February 6, 2014.  

     Preoperative Diagnoses:
1. Left carpal tunnel syndrome.
2. Left intra-articular distal radius fracture.

Postoperative Diagnoses:
1. Left carpal tunnel syndrome.
2. Left intra-articular distal radius fracture.

Procedures:
1. Open reduction and internal fixation of a left intra-

articular distal radius fracture with fixation of 3 or
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more fragments.
2. Left open carpal tunnel release.

3. Intraoperative interpretation fluoroscopy by the
surgeon.

 
On February 18, 2014, the claimant returned to the UAMS

Orthopaedic Surgery Clinic for follow-up of his reduction

internal of a left distal radius fracture with left carpal tunnel

release.  It appears that the claimant saw Nurse Jennifer

Casados.  She reported, in pertinent part:

Chief Complaint: Followup open reduction internal fixation
of a left distal radius fracture with left carpal tunnel
release.   

  
                              * * *   

Imaging: X-rays were reviewed including multiple views of
the wrist which demonstrate interval internal fixation which
looks good.  The carpus is well-aligned and the articular
surface looks good.  The radial length has been well
established again.

Assessment and Plan: I have recommended putting him in a
Munster cast today.  He is also going to be sent to therapy
for range of motion exercises for the fingers, because they
are quite stiff due to his delayed presentation.  I will see
him back in 2 weeks for a repeat check.  He needs x-rays in
plaster to include PA and lateral views of the wrist at that
time.  He will call for problems arising in the meantime.

     
The claimant saw Dr. Wyrick on March 11, 2014, for a return

visit.  At that time, the claimant reported that he had been

wearing his splint, and keeping it clean, dry and intact.  The

claimant reported that his pain was well controlled.  As result,

Dr. Wyrick referred the claimant for physical therapy treatment

for range-of-motion exercises for the fingers because they were
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still quite stiff.

      On January 2, 2014, the claimant underwent a post accident

drug test, which was performed by Medtox Laboratory.  This test

was reviewed and confirmed as positive marijuana metabolite 304

ng/ml.  The confirmation cutoff was 15.               

                           ADJUDICATION 

A.  Compensability

     Arkansas Code Ann. §11-9-102(4) provides: 

(B) “Compensable injury” does not include:
(iv)(a) Injury where the accident was substantially 
occasioned by the use of alcohol, illegal drugs, or
prescription drugs used in contravention of physician’s
orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician’s orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of alcohol, that
the injury or accident was substantially occasioned by
the use of alcohol, illegal drugs, or prescription
drugs used in contravention of physician’s orders....

(d) An employee shall not be entitled to compensation
unless it is proved by a preponderance of the evidence
that the alcohol, illegal drugs, or prescription drugs
utilized in contravention of the physician’s did not
substantially occasion the injury or accident.

  
     The critical issue for determination in this matter is

whether the claimant’s accidental fall of January 2, 2014 was

substantially occasioned by his use of illegal drugs/marijuana.

     On the basis of the record as a whole, I find that the 

claimant has met his burden of proving by a preponderance of the

evidence that his work-related fall of January 2, 2014, was not
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substantially occasioned by the use of marijuana. 

     The claimant began working for Art Crowell Masonry in the

late eighties as a laborer.  Since this time, the claimant has

been taught the trade by Mr. Art Crowell and is a “block mason.” 

The claimant has worked for Art Crowell Masonry “on-and-off,” for

some 27 years, primarily as a mason, and he would sometimes act

as project foreman.  At the time of his injury, the claimant was

performing his regular masonry duties, and was acting as project

foreman.  When his accidental fall occurred, the claimant was

working on a project in New Orleans, Louisiana, that involved the

construction of a Walmart Supercenter.  Specifically, it is

undisputed that the claimant sustained an accidental fall while

dismantling a scaffold while working for Art Crowell Masonry, on

January 2, 2014.  Shortly after the accident, Ms. Connie Crowell

transported the claimant to Tulane Medical Center for treatment

of a left distal radius fracture.          

     A post-accident drug screen urine sample was collected from

the claimant after he arrived at Tulane Medical Center.  This

drug screen revealed the presence of 304 ng/ml marijuana

metabolites, in the claimant’s system.  The confirmation cutoff

was 15.  Based upon this evidence, I find that illegal drugs were

present in the claimant’s body at the time of his accidental fall

on January 2, 2014.  This positive drug screen creates a

rebuttable presumption that the claimant’s accident was
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substantially occasioned by the use of illegal drugs.  Weaver v.

Whitaker Furniture Co., 55 Ark. Ark. App. 400, 935 S.W. 2d 584

(1996).  The burden now shifts to the claimant to prove by a

preponderance of the evidence that his use of illegal drugs did

not substantially occasion his accidental fall of January 2,

2014.

     The claimant testified that he was first introduced to

marijuana at the age of 10.  His testimony demonstrates that he

did not use marijuana again until around the age of 15 or 16.  At

that point, the claimant testified that he continued to use

marijuana on a fairly consistent basis.  The claimant was 

forthcoming with Ms. Crowell and during the hearing about his use

of marijuana on the evening of Christmas of 2013.  The claimant

testified that he shared a joint with two of his future brothers-

in-law.  His testimony demonstrates that he occasionally smokes

marijuana, which would account, in part for the high level of

marijuana metabolites found in his system.  However, the claimant

denied having ever smoked marijuana while working.  He

specifically denied having smoked marijuana on the day of his

fall.  

     In the case at bar, the claimant had worked for Art Crowell

Masonry for almost three decades, “on-and-off.”  The evidence

before me demonstrates that the claimant was an exemplary worker

with a strong work ethic.  Here, there are a couple of instances
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where the claimant’s credibility comes into question, such as

when he completed his application for unemployment benefits (see

full discussion above).  However, I find that the claimant

credibly testified that he had not used marijuana or any other

drug that would have caused him to be impaired on January 2,

2014.  His testimony is corroborated by all of the witnesses,

including his supervisor, Ms. Crowell.  In fact, Ms. Crowell

spent almost three hours with the claimant just prior to his

accident, and she did not notice any thing out of the ordinary

about the claimant’s demeanor, or that he smelled of marijuana. 

None of the witnesses observed the claimant to be in any manner

impaired, intoxicated or under the influence of marijuana or any

other drug, at any time on the day of the accident.  Three of the

witnesses were in the company provided apartment with the

claimant from the time he got up that morning, until he met with

Ms. Crowell.  In addition to this, prior to his accident, none of

the witnesses(including, his boss, Ms. Crowell) had ever

previously observed the claimant to be impaired while at work. 

To summarize, all of the testimony elicited during the hearing,

and that of Mr. Pigg reveal that the claimant acted as he

normally did and did not seem intoxicated or impaired.   

     I find it is noteworthy, that at time of the accident, once

Ms. Crowell yelled the claimant’s name to alert him of what was

happening with the scaffolding, he responded in a very quick and
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astute fashion, so as to position himself on top of the ladder so

that it did not fall on him.  Hence, I find that such responsive

and decisive action on the part of the claimant is not indicative

of any impaired cognitive and/motor function due to marijuana or

any other drug intoxication. 

     Accordingly, I find that the claimant has rebutted the

presumption that his accidental fall of January 2, 2014 was

substantially occasioned by the use of marijuana.

     While I realize that there was much discussion about the

bolts being removed from the scaffolding, I find that there is

insufficient evidence to support a finding that the claimant

removed the bolts.  However, the preponderance of the credible

evidence demonstrates that the scaffolding became flawed by the

claimant’s weight and his hammering of the catheads. The claimant

testified that he dismantled the scaffold in his usual manner of

performing this task.  In addition to this, Ms. Crowell credibly

testified this was not a regular job duty that a mason would

perform.  Hence, the evidence shows the claimant had not been

experienced in performing this task since the late eighties. 

Therefore, considering all of the foregoing and the fact that the

claimant was intent on securing the bases himself that his boss

needed, I find that the claimant exercised poor judgment(not

caused by a marijuana-induced imairment) and just simply did not

take precautionary actions to correct and/or consider the
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possible hazards before beginning the dismantling process.        

     Nonetheless, the claimant has alleged an injury to his left

wrist, ankle and neck, as a result of his compensable fall.  

     Here, the parties stipulated that the claimant sustained a

broken left arm.  As such, I find that the claimant sustained a

compensable injury to his left wrist, in the form of a “left

carpal tunnel syndrome and left intra-articular distal radius

fracture, on January 2, 2014.  Objective findings of these

injuries are noted in the above-cited medical reports.  There is

absolutely no evidence whatsoever demonstrating that the claimant

had any prior problems with his left wrist.  As such, I find that

there is a causal connection between the claimant’s accidental

fall and his current left wrist problems.

     Regarding the claimant’s ankle, following his fall the

claimant was assessed with “a right ankle sprain.”  X-rays

performed of the claimant’s ankle revealed “Lateral malleolar

edema,” without evidence of acute fracture or dislocation of the

right ankle.  I find that there are objective medical findings to

the claimant’s right ankle, in the form of “edema.”  There is no

evidence that the claimant had any prior problems with is ankle. 

Under these circumstances, I find that the claimant suffered “a

right ankle sprain,” as a result of his January 2, 2014,

accidental fall.           

     With respect to the claimant’s alleged neck injury, here,
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the claimant has failed to establish by the preponderance of the

evidence he sustained a compensable neck injury during his

accidental fall.  Specifically, I find that the claimant has

failed to satisfy the objective-medical-findings requirement.     

Additionally, there are no objective findings of a trauma injury

to the claimant’s neck in any of the medical reports of record.

In fact, the claimant has made no medically documented report of

any neck injury, except for blurry vision in his left eye.  

     In sum, the claimant has failed to provide medical evidence

supported by measurable objective findings establishing a

specific incident injury to his cervical spine on January 2,

2014.  Therefore, based on the record before me, I find that the

claimant failed to prove by a preponderance of the evidence all

of the statutory elements of compensability, for a compensable

injury to his neck.  As a result, this claim for a neck injury is

respectfully denied and dismissed in its entirety.  

B.  Medical treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

     The claimant proved by a preponderance of the evidence that 



47

all the medical treatment of record was reasonably necessary in

connection with the compensable injury pursuant to Ark. Code Ann.

§ 11-9-508(a).   

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed
         at all relevant times, including January 24, 2014.

3.  This claim has been controverted in its entirety.

4.  I find that the aforementioned stipulations agreed to    
    by the parties are reasonable and are hereby accepted

         as fact.  

5.  I find that the claimant’s fall of January 2, 2014, was  
    not substantially occasioned by the use of marijuana.

6.  I find that the claimant proved he sustained 
         compensable injuries to his left wrist and ankle.  
         The claimant failed to prove by a preponderance of the   
         evidence that he sustained a compensable neck injury.

7.  I find that all of the medical treatment of record was 
         reasonably necessary for the claimant’s injury.     

                             AWARD

     The claimant proved by a preponderance of the evidence that

his accidental fall was not substantially occasioned by the use

of marijuana.  Additionally, the claimant also proved by a

preponderance of the evidence that he sustained compensable

injuries to his left wrist and ankle as a result of his January
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2, 2014, work-related fall.  However, the claimant did not meet

his burden of proof for establishing a compensable injury to his

neck.  As a result, this claim for a neck injury is hereby

respectfully denied and dismissed in its entirety.   

     IT IS SO ORDERED.

     ________________________
 CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE

CB/kw 
    
 


