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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G303796

NICOLE M. JACKSON, EMPLOYEE               CLAIMANT

WHITE RIVER SENIOR SERVICES, INC.,      
EMPLOYER           RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA           RESPONDENT

               OPINION FILED JANUARY 6, 2014 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by Mr. Michael L. Ellig, Attorney at
Law, Fort Smith, Arkansas.  

Respondent was represented by Mr. Phillip Cuffman, Attorney at 
Law, Little Rock, Arkansas.
 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 16,

2013, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on August 5, 2013.   This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order, or at the start of the hearing. 

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including December 5, 2012.

3.  The claimant sustained a compensable injury to her back.

     4.  The parties will stipulate to the claimant’s average

weekly wage. 

     5.  There appears to be no dispute over medical treatment at

this time.  

6.  This current claim for additional benefits has been

controverted in its entirety.  

     7.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Temporary total disability, and/or, temporary partial

disability compensation from January 18, 2013, and continuing to a

date yet to be determined.

2.  Controverted attorney’s fees.

The claimant’s contentions are set out in her response to

the Prehearing Questionnaire.  Said stipulations are hereby

incorporated herein by reference.  The respondent’s contentions

are set out in its response to the Prehearing Questionnaire. 

These stipulations are hereby incorporated herein by reference.   

     The record consists of the October 16, 2013 hearing 

transcript, and the exhibits contained therein.  Claimant’s
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letter dated December 3, 2013, has also been made a part of the

record.  It has been blue-backed and marked Commission’s Exhibit

No. 2.  

     The following witnesses testified at the hearing: the 

claimant, and Rose Allen.

                            DISCUSSION

     The claimant testified during the hearing.  At the time of

the hearing, the claimant was 27 years old.  She is a high school

graduate.  She began working for White River Senior Services in

May of 2011.  According to the claimant, she took a leave of

absence in 2011, and returned to work around April of 2012.  The

claimant verified that she continued working there until her

termination in May of 2013.  

     Under further questioning, the claimant gave the following

explanation of her job duties:

Q Now, would you describe to the Judge what your job was
with White River Senior Services?

A Housecleaning, cooking, errands, showers.

Q And what's involved in those things?  Did you have to
assist them in taking a shower or taking a bath?

A Yes.

Q What was involved in that?

A Washing their hair, their bodies, their faces.

Q Were these patients all ambulatory?  Did they get
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around well?

A Some of them.

Q Were some of them not?

A Yes.

Q Okay.  What did you have to do for those people?

A Bed-baths, change sheets, cook.
Q Did you have to assist them with other bodily functions
that might --

A Turning, lift them up in the bed.

     The claimant denied any problems with her back prior to

December 5, 2012.  According to the claimant, her compensable

back injury occurred while taking a client to the bathroom. 

Specifically, the claimant testified that as she lifted the

client from the wheelchair, the client lost her balance, and

almost knocked her into the bathtub, and she twisted her back. 

    She notified her supervisor, Rose Allen, via text about the

incident.  Shortly thereafter, the claimant went home to get her

mother and went to the emergency room.  The claimant was treated

and released.  According to the claimant, she was assessed with a

pinched sciatic.

     The claimant stated that she brought all of her treatment

information in, and the respondent-employer put her back to work

with a ten pound weight restriction.  She testified that she

worked this position for some two months.  At this point, the

claimant asked that she be pulled from this position because she
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was unable to lift the client.  The respondent-employer did so. 

She recalled having only one other assignment, which she worked

for only one day.  The claimant next testified that she was

terminated on May 3, 2013.  

     The claimant denied that White River Senior Services offered 

her any other employment within her restrictions.  She admitted

that she filed for unemployment benefits, and told them about her

restrictions. During this period of time, the claimant admitted

that she was under medical treatment.  She verified that she was

getting injections for her back, and taking medication.  The

claimant also underwent a lengthy program of physical therapy.  

     Specifically, the claimant testified:

Q What effect did the physical therapy, the injections,
and the medication have on your ability to find suitable
employment within your restrictions elsewhere?

A Wasn't any.

Q There wasn't any, any what?

A I'm still looking for work to -- for my restrictions.

     On the date of her compensable injury, the claimant’s hourly

rate of pay was $8.25, and she was working 40 hours a week.  She

testified that after mid-January of 2012[sic], up until her

termination, she worked one day a week, for five hours.

     As of the date of the hearing, the claimant testified that

she has sharp pains that start in the middle of her back down her

right leg all the way to her toes.  Her primary treating
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physician is Dr. Chapman [Chatman].  She was scheduled to see him

again next on November 8, 2013.  She denied that her current

doctor has released her to return to full duty work.  The

claimant specifically denied that Dr. Burnett has released her to

return to full duty.  She denied if he released her to return to

work in February of 2013, that her condition changed at any time. 

According to the claimant, she was still having problems at that

time.  The claimant stated that sitting for a long period of

time, sleeping, and lifting would aggravate her condition.  

     The claimant verified that Dr. Burnett referred her to Dr.

Crabtree, and he referred her to Dr. Chapman.  She verified that

Dr. Chapman is a pain management doctor.  The claimant admitted

that his treatment has been of benefit to her condition.  She

testified that her pain is not as bad as when she first started

seeing him.  The claimant stated that she has regained some

mobility and her lifting ability has improved..  

     With respect to her unemployment benefits, the claimant

testified that she was drawing unemployment benefits in the

amount of $102, a week.  These benefits began in August of 2013,

although she filed for them in May.  She received some back

benefits once she was approved for unemployment benefits.  The

claimant verified that her benefits ceased as of last Tuesday.  

    She denied that she was offered any other jobs other than the

one job from which she requested to be pulled from.  
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    The claimant gave the following explanation of why she was

fired:

A I was put in a client's house, and I did the duties
that I was supposed to do.  And when I -- she told me that I
could go home early, I texted Rose and asked her if it was
okay.  And she said, if it was okay with the client's wife,
you could go.  I then clocked out, but I didn't change the
time in the client's journal, and when I --

Q How did you clock out?
A Through the house phone that goes through a sems-track
to the office.

Q And it's kind of like a time clock in the fact that it
actually records the time you call in and say you're
leaving?

A Yes.

Q And is there -- there's a journal where the time is
also recorded --

A Yes.

Q -- is that what you're saying?  And is that the one you
didn't change?

A Yes.

Q Had you previously written down the regular time that
you would've quit working that day?

A Yes.

Q And you didn't erase it and write down the new time?

A No.

Q How early did you leave?

A An hour.

Q Prior to your termination, were you called about this
situation?

A Yes.
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Q Who contacted you about this situation?

A Brooke.

Q And who is Brooke?

A I don't know what her job title is.

Q She is someone at White River Senior Services?

A Yes.
Q What did she tell you?

A She told me that I needed to come in and talk to her,
and at the time I couldn't, because I didn't have anyone to
watch my children.  And so when I finally went in on Monday,
she gave me the paper and told me I was terminated.  I
didn't even talk to the owner.

Q And what did they tell you the reason was for your
termination?

A Falsifying documents.

Q Did you intentionally falsify any document?

A No.

Q Did you call your supervisor and tell her that you were
leaving an hour early?

A Yes.

Q And you called the time clock recording number to
indicate you were leaving an hour early?

A Yes.

Q All right.

     On cross-examination, the claimant admitted that she

initially sought treatment at the Baxter County ER on her own. 

She further admitted that her employer asked her to seek

treatment from Dr. Burnett, after she told them she was still
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having pain.  

     Upon being shown a copy of Dr. Burnett’s report of February

22, 2013, wherein he returned the claimant to her regular duties,

but the claimant did not recall him telling her that.  She

admitted that she received several such forms from Dr. Burnett,

and to giving them to her employer.  According to the claimant,

if her employer gave work that was not within her restrictions,

she declined the shift.  The claimant stated that she returned to

work within two weeks of her injury.  

    She explained:

Q And so between December 5 and when you went back to
work two weeks later, were you offered jobs that you just
decided you couldn't do?

A Yes.

Q All right.  So later in December then you were finally
offered a job that you thought was in your limitations?

A Yes.

Q Do you recall who that was, what that job was?

A Robbie Mosier (phonetic).

Q All right.  Now, is that a woman?

A Yes.

Q And was that woman bedfast, paralyzed, something like
that?

A Yes.

Q Okay.  And so you started attending to her and were
able to do that up until some point in January when you
started having pains even doing that work?
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A Yes.

Q Did you feel like that work -- by what you're saying,
you finally took that job in mid-December or so, and felt
like that you could do it, and for a while you were able to
do it?

A Yes.

Q So it did fit within your limitations at least for a
while?

A Yes.

Q What changed?  Why did you reach the point where you
couldn't do it anymore?

A I couldn't do it by myself.  The daughter was helping
me, and then she stopped.

Q Okay.  So when it reached the point where the daughter
wouldn't assist anymore, you weren't able to do it yourself?

A Yes.

Q Okay.  Now, what happened at that point?  Did you
contact Ms. Allen and tell her you weren't able to continue?

A Yes.

Q What did she say to you?

A She told me she was going to try and find someone else
to cover it.

     The claimant admitted that someone else was made available

to cover her shift the next day.  She admitted that this work

ended on January 18, 2013, and that she worked this assignment 

for one month.  According to the claimant, following this, she

had one other assignment that she was doing wherein her

employment was terminated.  This occurred in May(2013).  She

worked this assignment for only one day.  The claimant denied
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that she was offered any jobs by her employer between January,

and the point in May, when she returned to work.  She did not

recall being contacted by Ms. Allen, or anyone from the facility

concerning work during this period of time.   Nor did the

claimant recall specifically declining any assignment for any

reason whatsoever.

     The claimant admitted that she was still receiving

unemployment benefits, in the amount of $102, a week.  Although

her unemployment benefits payments stopped recently, the claimant

verified that she started receiving these benefits in August.  At

this point, she received a lump sum check around $400.  

     She admitted that when as a requirement for drawing

unemployment benefits, she applied for jobs at a number of

places.  The claimant admitted that when you draw employment

benefits, you represent yourself as being ready, willing, and

able to work.  She testified that she was in fact able to work,

depending on the job duties.

     The claimant admitted that she had two injections.  The

first one did not help a whole lot, but the second one did. 

According to the claimant, she had her second injection on

October 10.  She denied that any doctor has told her that her

condition is surgical in nature. 

     With respect to her employment being terminated by White

River Senior Services, the claimant explained:
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Q Now, the day you were terminated, or not the day you
were terminated, the day you did that job, you only worked
one day?

A Yes.

Q And so your procedure with that or any other job was
you go to the client's house and the first thing you would
do would be to call in and activate this telephonic time
clock?

A Yes.
Q And then when you finished for the day, you do the same
thing?

A Yes.

Q So a record exists telephonically of you having taken
those steps, is that right?

A Yes.

Q You also kept a journal when you would go to a patient
or a client's house, is that right?

A Yes.

Q And whether it was you or somebody else, that journal
would stay there at the house, is that correct?

A Yes.

Q And so what you would do during the course of the day
is -- and correct me if I'm wrong -- you would get there,
you would note in the journal, arrive such-and-such time?

A Yes.

Q And then throughout the day, gave him a bath such-and-
such time, cooked a meal, and so forth, is that right?

A Yes.

Q Then when you leave for the day, you would say, I'm
through, finished for the day?

A Yes.



13

Q That day you put the starting time and the ending time
in just at the beginning of the day?

A Yes.

Q Okay.  And so the problem was, looking at the journal,
would suggest you worked an hour and would be paid for an
hour more than you actually worked, is that right?

A Yes.

Q Now, you say that the client told you at some point, an
hour before you would normally leave, that it was okay, that
they didn't need you.  They were going to take a nap, is
that right?

A Yes.

Q To go home?

A Yes.

Q And so thereupon you called Ms. Allen and said, here's
the deal.  Is it okay?

A Yes.

Q Is that correct?  All right.  And so you left?

A Uh-huh.

Q And then subsequently some few days later, you were
called in by Brooke?

A Yes.

Q And told, you're terminated, and you falsified records?

A Yes.
 

     The claimant testified that she perceives her pain level to

be at a six, depending on the day.  She verified that her pain

level does hit a ten from time to time.  As of the date of the

hearing, the claimant was taking Hydrocodone and Meloxicam.  She
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takes Hydocrodone three times a day.  According to the claimant

Dr. Chapman wants her pain under control before he releases her

to return to work.  

     Rose Allen was called as a witness on behalf of the

respondents.  As of the date of the hearing, Ms. Allen worked for

Home and Stead Senior Care, which is also known as White River. 

She has worked there for five years and two months.  Ms. Allens

works there entails scheduling coordinator duties.  Her job

duties involve making sure that there are caregivers to cover

each client.  If a caregiver is ill, she makes sure that the

client is covered.  She also makes new assignments for new

clients.  

     Ms. Allen was aware that the claimant injured her back on

December 5, 2012, and that she had medical attention.  Following

this, Ms. Allen was aware that as a result of her injury, the

claimant had light-duty limitations imposed.  She verified that

the claimant worked from some point in December until January 18. 

     According to Ms. Allen, at that time, the claimant advised

her that she felt like she was not physically able to continue

that assignment.  Ms. Allen’s complied notes demonstrates that

the claimant told her that her back was hurting and could no

longer do the work.  The claimant advised that she could not

stand for a long period of time.  Ms. Allen verified that the

claimant did in fact work this assignment for a month.  
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     Specifically, Ms. Allen explained:

Q What happened after that?  Did you make an effort to
find other work for her within her limitations?

A Most definitely.

Q All right.  Now, Mr. Ellig has pointed out he likes for
you to recall independently.  It might be a bit of a stretch
for me to do so given if there were several efforts made to
place her.  Did you contact or attempt to contact Ms.
Jackson one or more times after January 18 about
assignments?

A Yes.

                              * * *

Q Now, after January 18th, what's the first -- you can
refer to that -- what is the first time that you would have
contacted or attempted to contact Ms. Jackson about a job?

A January 23rd.

Q All right.  What happened on that date?

A She never responded to my calls or my texts.

Q All right.  How did you -- do you have her home phone
number?

A Home phone, cell phone.

Q All right.  And did you leave a message when you
would've called?

A If there's -- if it's working, I did.  If somebody was
there to take the call, I left a message with that person.

Q All right.  So an attempt on January 23rd; weren't able
to get in touch with her?

A Right.

Q What -- the next date?

A 29th.
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Q January 29th?

A Uh-huh.

Q This is 2013, correct?

A Uh-huh.

Q You have to say yes.

A Yes.  Sorry.

Q Tell me what happened on that date.

A I sent a text to her mom since I couldn't get a hold of
Nickie.  Her mom works for us as well, so I tried to go
through her mom.

Q All right.  Any response?

A She told me that Nickie has run out of minutes on her
phone, so I have no way of getting a hold of her.

Q All right.  Next one, please.

A February 5th, I called the house, and the male of the
house answered and said she's not there.  I tried to call
her cell and left a message for her to call me.  I also sent
a text.

Q Did you hear anything back?

A No.

Q All right.  What next?

A February 7th, Nickie called to talk to Bobbie, the
receptionist, and Bobbie put her through to me, because she
knew I was trying to get a hold of her.  Nickie told me she
had been out of town with her family.  And she said now she
has texting available.

Q All right.  And what -- you talked to her at that time
about an assignment?

A Uh-huh, yes.  That same day I offered her a shift with
a 24-hour client.  You go in and you stay with this client
for a 24-hour period.  This client, there was no lifting, an
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eight-and-a-half month pregnant young lady was going on
maternity leave, and she had been with her for a month, and
she was able to do the job.  So I thought this would be
perfect for Nickie.

Q What was her response on that occasion?

A She declined.  She said that it would -- she would make
too much for HUD housing.

Q So it was --

A She was trying to get housing on HUD, and the income
would be too much for her.

Q For working --

A To qualify for, yeah.

Q Couldn't work a 24-hour shift?

A She couldn't take a 24-hour client, because the income
she would make would cause her to be ineligible for HUD
housing.

Q Okay.  All right.  When was the next effort?

A 2/14.

Q Tell me about it.

A I offered her a shift with a client.  It was just a
fill-in shift.  I offered her gas money, because it is a
little ways out of town.

Q How far out is it?

A Probably 20, 25 miles.

Q All right.  

A She said no, that was not enough money to pay her
bills.

Q Okay.
  
     Ms. Allen also testified that she offered the claimant a
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shift within her restrictions with a client she had before, but

she refused to take the client because she made racial slurs, and

was too much to deal with.  Although the client apologized and

said it would not happen again, the claimant refused to take the

shift.  On February 26, Ms. Allen offered the claimant a shift

which was light-duty, but the claimant refused with no reason

being stated.  Ms. Allen verified that the claimant accepted a

shift on March 5, but called her at midnight stating she was in

the ER with stomach pains and would not be able to take the shift

the next day because of this.  According to Ms. Allen, she asked

the claimant to cover a client on Easter Sunday(March 31, 2013),

and she did this, but it was a fight getting the claimant to do. 

This is a six to eight hour assignment.  Ms. Allen verified that

the claimant worked once in April after covering this working

this shift, which was her last shift.  On April 30th, Ms. Allen

learned that the claimant had falsified her paperwork.   

     Regarding the claimant’s termination, Ms. Allen admitted

that the claimant called her and told her that the client had

told her it was okay for her to leave an hour early.  According

to Ms. Allen, she told the claimant that was fine, if the client

is okay with that.  

     Ms. Allen testified:

Q Your notes indicate that you talked to the client?

A Yes.
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Q All right.  And what did you record that the client
told you?

A The client called this in to let us know and said she
did not want her back.  She did not do what she was told to
do.  She did not tell her she could leave early as Nickie
stated.  She said that she wasn't doing anything, and since
all of it is done, she would go ahead and leave.

Q Referring to Ms. Jackson?

A Yes, Nickie.

Q Okay.  All right.  And then she was terminated not long
after that?

A Yes.

Q Okay.  Did you have -- who handled her termination?

A Brooke.

Q What is Brooke's title?

A She is caregiver consult, caregiver care consult.

Q Okay.

A We have a client care and we have the caregiver care. 
She's the caregiver care.

Q And is she responsible for personnel, things like that,
like terminations?

A Yes.

Q Okay.  Does the owner play a role in that, too?

A No.

Q Okay.  But she makes that determination?

A If she has any questions, she will confer with him, but
he has no hands-on with the caregivers when they're
terminated.

Q Okay. 
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     On recross examination, Ms. Allen testified that she was

told, the claimant was discharged for falsifying her paperwork. 

She left the wrong time down on the paperwork.  

    She explained:

Q Okay.  Do you know how the payroll is computed?

A Yes, I do.

Q What's it based on?

A We have what's called the sem-tracks.  They call in
when they get there from the client's home so that shows
that they're actually there, and it records the exact time. 
Same thing when they clock out.

Q And when they call in they're clocked out, and that's
what their payroll is based on?

A When they call in and clock in and clock out.

Q Right.

A Yes.

Q So what's in this log has no effect on their payroll?

A The logs, the journals have to match the payroll,
especially if --

Q It has no --

A -- a client --

Q -- effect on their payroll, does it?

A The journal itself?

Q Right.

A It does if it does not match what a client says, or the
caregiver has told us.

Q If you use the phone system, the phone clock, to record
the time in and the time out, you said that's what you based
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the payroll on?

A Payroll, yes.

Q Okay.  So it doesn't matter what's in the log as far as
payroll goes.  They're going to be paid on when they clocked
in and when they clocked out?

A Yes.

Q Is that not true?

A That's true.

Q Okay.  What effect does this have, this error in the
log have?
A They are legal documents, and they have to match the
payroll if we get audited.  Somebody comes in and looks at
the journal sheets and goes over --

Q What legal document is it?  Do you mean that it was
drawn up by a lawyer, or it's a document that's required by
law?

A It's a -- I'm not exactly sure on that.  I'm told by
the owner, these are legal documents.  The caregivers can't
take them --

Q You're not really sure it's a legal document, are you?

A Yes, I've been told –

     Ms. Allen verified that the claimant was never offered

another job after her termination. 

     A review of the medical evidence demonstrates that the

claimant sought treatment for her back injury from Baxter

Regional Medical Center emergency room on December 5, 2012.  At

that time, the claimant presented with complaints lumbar pain and

lower back injury some ten hours ago.  The claimant complained of

right lumbar sacral, radiating pain in the right extremity.  X-
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rays of the claimant’s lumbar spine were read by the emergency

physician, with the following interpretation: “Normal alignment,

normal disc spaces, and no fractures.”  As a result, the claimant

was diagnosed with “Low back pain.”  The claimant was discharged

home with no heavy lifting limitations, and instructed to follow-

up with her primary care doctor in one week. 

     The claimant sought treatment from Dr. Richard Burnett on

December 12, 2012 due to back pain.  He gave the claimant

restrictions of no lifting over ten pounds.  He assessed the

claimant with back strain with right radiculopathy.  

     It appears the claimant underwent physical therapy treatment

at Baxter Regional Medical Center Rehab January 3, 2013 through

January 21, 2013.  

     On January 24, 2013, the claimant returned to Dr. Burnett

for follow-up of her back injury.  He noted that physical therapy

treatment had failed.  Therefore, Dr. Burnett ordered an MRI, and

continued the claimant’s light duty restrictions, of maximum

lifting of ten pounds.

     Next, on January 25, 2013, the claimant reported to her

physical therapist that her pain level was at a four out of ten. 

The claimant reported that she had noted improvement with her

right leg since beginning therapy.  At that time, the claimant

had two more scheduled appointments of therapy. 

     An MRI of the claimant’s lumbar spine was performed on
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January 31, 2013, with the following impression:

Some mild facet joint disease as discussed above, but no
herniated nucleus pulposus, with no central canal or
neuroforaminal stenosis.  No edema is noted in the vertebral
bodies.  The only real finding is early degenerative change
is that there is some mild disc desiccation at the L4-L5
level.  

      On February 22, 2013, Dr. Burnett returned the claimant to

her regular duties.  Since the claimant had continued complaints

of pain, he recommended that she see a neurosurgeon.  

     Dr. Mark Crabtree evaluated the claimant on March 19, 2013

due to her continued complaints of back pain.  He assessed the

claimant with leg pain and lumbago, for which he prescribed pain

medications, activity modification, over-the-counter NSAID’s, and

oral steroids, physical therapy, and no change in her work

restrictions.

     The claimant resumed physical therapy treatment on April 24,

2013.  On May 9, 2013, the claimant underwent a lumbar epidural

steroid injection, which was performed by Dr. Ira Chatman.

     The claimant’s physical therapist wrote the following on May 

17, 2013:

Patient is seen for her last scheduled appointment today. 
This is her 10th visit since being re-evaluated on 4/22/13. 
She is scheduled to see Dr. Crabtree Wednesday, 5/22/13 for
follow up.  She rates her pain level today as 7-8/10.  She
reports getting up at night 4-6 times per night, so she is
not getting much quality sleep.  She is back to doing normal
ADL’s at home, but is no longer doing her work tasks, as she
has been let go from her job.  Sitting for more than one
hour and bending over to the floor (as if to pick something
up) continue to increase her pain.  She had her first
epidural injection with Dr. Chapman last Thursday and notes
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that it helped “a little bit”.  She reports that she still
has right leg and back pain.  At today’s visit, she walks
forward, backward, left and right for 5 minutes in each
direction against a current of 3.0.  She also does marching
in place, hip abduction/adduction, hip flexion/extension,
heel/toe raises and squats.  Patient has not met her goals
at this time.  It is my opinion that PT has done as much for
Mrs. Jackson as can be done at this time.  I feel that she
needs higher level interventions than we can provide.  I am
discharging her at this time.  Thank you for this referral.  

     On May 22, 2013, the claimant saw Dr. Chatman for follow-up

of her back pain.  The claimant reported at least 30 percent back

leg pain relief for at least one week.  She reported that her

pain was well controlled during this time. The claimant also

reported improvement in tolerance for some physical activities

which generally aggravated her pain.   Dr. Chatman made the

following recommendation:

Plan: -RECOMMEND DIAGNOSTIC LUMBAR EPIDURAL STEROID
INJECTION- The patient has radicular pain as described above
which has failed conservative treatment (including activity
modifications, physical/home exercise therapy, NSAIDs, rest
and mild opioid medications).  The goal of epidural steroid
injections is to reduce pain and inflammation, restoring
range of motion and thereby facilitating progress in more
active treatment programs, and hopefully avoiding surgery. 
During the diagnostic phase, initial injections indicate
whether success will be obtained with this treatment
intervention.  If patient has had at least 50 percent pain
relief as well as an ability to perform previously painful
movement with less pain, for a minimum of 2-3 weeks, then a
second diagnostic ESI will be recommended.  If this second
diagnostic ESI is successful by same terms as described
above then patient will be recommended for a third
(therapeutic) ESI.

The procedure and risks were discussed with the patient,
including but not limited to infection, bleeding,
neurological complications, side effects from medications,
no change in pain, worsening of pain or even death.  The
patient indicates understanding and wishes to proceed with
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the recommended treatment approach.  The patient was given
written information about the procedure and all questions
were answered.    

     On June 7, 2013, Dr. Crabtree reported the following to the

claim’s adjuster:

I am currently handling the workers’ compenstation claim for
Nicole Jackson.  This claimant has been treating for a
lumbar stain as a result of lifting a patient while in the
course and scope of her employment as an in-home caregiver
on 12/05/12.  The claimant treated conservatively with Dr.
Richard Burnett before he referred her to your care for
management of her lumbar pain w/RLE radioulopathy, secondary
to the 12/05/12 work injury.  An MRI of the L. spine ws
performed on 1/31/13 and per your 3/19/13 clinic note
indicated positive findings of an annular tear at L4/5
central.  In that clinic note you also indicated a primary
diagnosis of Leg Pain 729.5 and Lumbago 724.2 with a date of
injury Dec 2012.  I am requesting clarification on the
status of the claimant’s injury and ongoing plan for
treatment.  Citing your clinical evaluation of the claimant,
the MRI Imaging from Jan 2013 and the claimant’s record of
treatment dating back to the date of injury, please respond
to the following questions.  You may answer directly on this
letter or address in a separate note.  Please feel free to
contact me with any questions.  

1. Primary diagnosis with ICD9 code(s):
   729.5 Leg Pain
   724.2 Lumbago
2. Are the findings of an L4/5 annular tear on the MRI film 

        degenerative in nature or consistent with an acute        
        lifting injury occurring on 12/05/12?
      Consistent with lifting injury
  

   Are you able to confidently determine with a reasonable 
   degree of medical certainty, that the above diagnosis and 

        current treatment plan arose primarily out of the course  
        and scope of employment, specifically the reported        
        lifting injury occurring on 12/05/12?

   Yes                  

                           ADJUDICATION           
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Temporary Total Disability

     In the present matter, the claimant contends that she is

entitled to temporary total disability and/or temporary partial

disability benefits beginning on January 15, 2013 (see claimant’s

brief for a complete list of the dates).   

    An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the

time that she is within her healing period and totally

incapacitated to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981). 

     Temporary partial disability is that period within the

healing period in which the employee suffers only a decrease in

his capacity to earn the wages he was receiving at the time of

the injury.

     Here, the parties stipulated that the claimant sustained an

admittedly compensable back injury on December 5, 2012.   The

evidence demonstrates that the claimant was off work a couple of

weeks due to her compensable injury.  Thereafter, she returned to

work for White River Senior Services and worked light-duty(but,

worked fewer hours) until January 18, 2013.  At that time, the

claimant advised her employer that she was unable to continue
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working this assignment/shift because the client’s daughter was

no longer able to assist the claimant.  Therefore, the claimant

was removed from this shift.   As of this time, the claimant

continued under the care of Dr. Burnett for her compensable back

injury, with light-duty work restrictions, of no lifting over ten

pounds. 

     Ms. Allen credibly testified that beginning on January 23,

2013, the respondent-employer had work available within the

restrictions placed on the claimant by her doctor.  However, the

claimant was unreachable.  Specifically,  Ms.  Allen’s testimony

demonstrates that on January 23, 2013, she called the claimant’s

home phone and cellular phone, but was unable to get in touch

with the claimant.  Ms. Allen also tried to reach the claimant

via text messaging, but she was unreachable.  Next, Ms. Allen

attempted to reach the claimant on January 29, and February 5,

2013, but the claimant failed to respond to any of her attempts

to reach her.  Finally, on February 7, 2013, Ms. Allen as able to

get in touch with the claimant.  At that time, Ms. Allen credibly

testified that she offered the claimant a 24-hour client, which

was within her restrictions.  However, the claimant refused to

take the shift because this would cause her to be ineligible for

HUD housing.                
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    Based on the evidence presented in this case, I find that the

claimant proved her entitlement to temporary partial disability

for the week of January 15, 2013 through January 21, 2013.  She

proved her entitlement to temporary total disability from January

22, 2013 through January 23, 2013.  At which point, the

respondent-employer had light duty work available for the

claimant.       

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship     
         existed at all relevant times, including December 5,     
         2012.

3.  I hereby accept the aforementioned stipulations.

4.  I find that the claimant is entitled to temporary        
   partial disability for the week of January 15, 2013,      
   through January 21, 2013.  The claimant proved her        
  entitlement to temporary total disability benefits from    
  January 22, 2013, until January 23, 2013.

                      
                             AWARD

     The respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,
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and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved under 

the Act.

IT IS SO ORDERED.

                                                                  

                                                                  
                                        ________________________
           CHANDRA L. BLACK

               Administrative Law Judge  
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