
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F300698/G306131

AUBREY INGRAM, Employee  CLAIMANT

TYSON MEXICAN ORIGINAL, Self-Insured Employer  RESPONDENT

OPINION FILED SEPTEMBER 8, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 6, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 30, 2014, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.   The employee/employer relationship existed between the parties on June 7,

2001.

3.   The claimant sustained a compensable injury to his right shoulder and right

thumb on June 7, 2001.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $410.00 for total disability benefits and $308.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injury to claimant’s left shoulder due to overuse as a result

of his right shoulder injury.

2.   Statute of limitations.

3.   Related medical.

The claimant contends that as a result of his June 7, 2001 right shoulder injury, he

now has an overuse syndrome of his left shoulder.  He contends he is entitled to payment

of medical expenses.  

The respondent contends it has provided and is providing all appropriate medical

treatment for claimant’s right shoulder and right thumb.  Respondent denies that a shoulder

replacement is reasonably necessary treatment for the right shoulder injury.  Respondent

denies that claimant has sustained a compensable left shoulder injury in his employment

and denies liability therefore.  Claimant last worked for Tyson in July 2005.  He left Tyson

to work for Roll-Off Services where he subsequently had a work related injury and left that

employment in March 2006.  He then became self-employed performing maintenance and

repair work.  If he has overused his left shoulder it has not been in Tyson’s employment.

He was approved for Social Security disability in April 2010 and it is assumed he did not

continue to work afterwards.  Claimant filed an AR-C August 2, 2013 alleging a left

shoulder injury with a date of injury in February 2013, almost eight years after he last

worked for Tyson.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on April 30, 2014, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant’s claim for compensation benefits is not barred by the statute of

limitations.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

his left shoulder condition is a compensable consequence of his compensable right

shoulder injury.

4.   Respondent is liable for all reasonable and necessary medical treatment

provided in connection with claimant’s left shoulder injury.

FACTUAL BACKGROUND

The claimant is a 59-year-old man who began working for the respondent in May

1995 as a maintenance mechanic.  As a maintenance mechanic claimant’s primary job

responsibility required him to repair equipment.  The parties have previously stipulated that

claimant suffered a compensable injury to his right shoulder and thumb on June 7, 2001

when claimant slipped and fell while attempting to step into a scissor lift.  As the claimant

was falling he stuck out his right arm to catch himself, landing on his arm and injuring his

right shoulder and thumb.

An MRI scan revealed a tear in the claimant’s right rotator cuff and claimant was

referred to Dr. Mitchell, an orthopaedic surgeon.  Dr. Mitchell performed surgical repairs

of claimant’s torn rotator cuff on October 25, 2001 and on April 3, 2002.  

After the second surgical procedure claimant still complained of right shoulder pain

and requested a second opinion.  Claimant was evaluated by Dr. Tomlinson who

performed surgery on claimant’s right rotator cuff on September 19, 2002.  Dr. Tomlinson

eventually released claimant with a 4% rating to the body as a whole.

Despite this third surgical procedure, claimant continued to have problems with his
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right shoulder and came under the care of Dr. Collins.  Dr. Collins performed a revision

rotator cuff repair procedure on March 3, 2004 and released claimant with a 12% rating to

the body as a whole on August 23, 2004.  

After claimant’s release by Dr. Collins he returned to work for the respondent on

restricted duty working on a line shuffling tortillas.  In July 2005 the claimant left his

employment with respondent and went to work for Roll-Off Services where his job duties

included working as a machine operator, loader operator, and performing maintenance

work on machines such as front-end loaders and forklifts.  Claimant worked for Roll-Off

Services until March 2006.  On claimant’s last day to work for Roll-Off he suffered an injury

to his left knee and the medical records indicate that claimant has continued to receive

medical treatment for his left knee on and off for several years.  While claimant was

receiving medical treatment for his left knee he performed some part-time maintenance

and lawn care work at the apartment fourplex where he lived.  He continued to perform this

work until he underwent knee surgery by Dr. Arnold in April 2011.   While claimant was

receiving medical treatment from Dr. Arnold for his left knee, claimant was also

complaining of additional problems involving his right shoulder.  As a result, Dr. Arnold

referred claimant to Dr. Cox for evaluation of his right shoulder condition.

Dr. Cox’s initial medical reports indicate that he treated claimant conservatively with

an injection and eventually recommended that claimant undergo an arthroscopic evaluation

and repair if necessary.  Respondent denied liability for that arthroscopic procedure and

as a result a prior hearing was conducted on August 3, 2011, and an opinion was filed on

August 24, 2011 finding that claimant was entitled to additional medical treatment for his

right shoulder from Dr. Cox.  

After this decision claimant underwent the arthroscopic procedure by Dr. Cox on

March 27, 2012.  Dr. Cox’s medical records indicate that claimant continued to treat with

him for right shoulder complaints.
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In a report dated January 9, 2013, Dr. Cox noted that in addition to claimant’s right

shoulder complaints, claimant was also complaining of his left shoulder hurting in the bicep

area.  Dr. Cox’s medical report of that date does not indicate that he provided any specific

diagnosis or treatment for claimant’s left shoulder complaints.  Dr. Cox continued to treat

claimant for his right shoulder complaints and made no mention of any additional left

shoulder complaints until his report dated June 24, 2013, at which time claimant indicated

that he was having a lot of pain in his left shoulder.  In both the June 24, 2013 report and

in his report of November 13, 2013, Dr. Cox recommended treatment for claimant’s left

shoulder and indicated that his left shoulder condition was due to overuse.  A subsequent

MRI scan revealed a torn rotator cuff in the left shoulder for which Dr. Cox has

recommended an arthroscopic procedure.  Respondent has denied liability for this

treatment.  

Claimant has filed this claim contending that his left shoulder condition is a

compensable consequence of his right shoulder injury due to overuse.  He seeks payment

of medical treatment related to his left shoulder as recommended by Dr. Cox.

  

ADJUDICATION

The initial issue for consideration is respondent’s contention that claimant’s claim

for benefits relating to his left shoulder is barred by the statute of limitations.  Respondent

notes that claimant did not file Form AR-C requesting benefits with regard to his left

shoulder until August 2, 2013, and that claimant has not worked for the respondent since

July 2005.  I do not find that the statute of limitations bars claimant’s claim for benefits in

this case.  The claimant is not alleging that he suffered a new injury to his left shoulder as

a result of his employment activities while working for the respondent or any other

employer.  Instead, claimant is alleging that his left shoulder condition is a compensable

consequence that arose out of his compensable right shoulder injury.  Thus, even though
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a new AR-C was filed, this is not a claim for a new injury but rather a claim for additional

compensation as a compensable consequence of claimant’s original injury.

Pursuant to A.C.A. §11-9-702(b)(1), claims for additional compensation are barred

unless they are filed with the Commission within one year from the date of last payment

of compensation or two years from the date of injury, whichever is greater.  In this

particular case, respondent has continued to pay for medical treatment associated with

claimant’s right shoulder injury.  Therefore, claimant’s filing of the AR-C alleging a left

shoulder injury as a compensable consequence on August 2, 2013, was  filed within one

year of the date of last payment of compensation.  As of the time of the hearing, claimant

has continued to receive medical treatment from Dr. Cox and accordingly his claim has

been filed within one year from the date of last payment of compensation.  

Claimant contends that his left shoulder problems are due to overuse as a result of

his right shoulder injury.  If an injury is compensable, then every natural consequence of

that injury is also compensable.  Air Compressor Equipment v. Sword, 69 Ark. App. 162,

11 S.W. 3d 1 (2000).  A causal connection is generally a matter of inference, and

possibilities may play an important role in establishing that relationship.  Osmose Wood

Preserving v. Jones, 40 Ark. App. 190, 843 S.W. 2d 875 (1992).  The determination of

whether a causal connection exists is a question of fact for the Commission, Jeter v. B.R.

McGinty Mechanical, 62 Ark. App. 53, 968 S.W. 2d 645 (1998).  The test is whether there

is a causal connection between the two episodes.  Air Compressor Equipment v. Sword,

supra.  Finally, there must be objective findings of a compensable consequence.  Barnes

v. Alma School District, Full Commission Opinion filed July 3, 2000 (E711749, E905201).

Here, I find that claimant has met his burden of proving by a preponderance of the

evidence that his left shoulder problems are a compensable consequence of his

compensable right shoulder injury.

The claimant testified that he began noticing problems with his left shoulder in early
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2013.  Obviously, this was more than eight years after he last worked for the respondent;

more than seven years after he last worked for Roll-Off; and almost two years after he quit

working part-time at his apartment complex.  However, the claimant continued to perform

activities of daily life using his left arm and continued to have problems with his right

shoulder which resulted in a fifth surgical procedure by Dr. Cox on March 27, 2012.  Dr.

Cox’s medical reports subsequent to that date indicate that claimant continues to have

problems with his right shoulder despite these surgical procedures.  Claimant testified that

he has stopped using his right arm for activities and uses his left arm for everything such

as getting dressed, cooking, or even taking out the trash.

Claimant’s treating physician, Dr. Cox, has opined on two separate occasions that

claimant’s left shoulder problems are the result of overuse of his left arm resulting from his

long-term right shoulder injury.  In his report dated June 24, 2013, Dr. Cox stated:

The left shoulder pain has been mentioned briefly in prior visit.
The continued left shoulder pain is due to being used as the
work horse since I’ve known Jay.  It seems reasonable that this
pain is due to overuse.  Left rotator cuff is weak.  (Emphasis
added.)

At the hearing, there was some questioning regarding Dr. Cox’s use of the term

“work horse” in this report.  However, I do not interpret Dr. Cox’s statement as indicating

that claimant has been a work horse since he has not been working since 2011, but rather

that Dr. Cox is referring to claimant’s left arm as being used as a “work horse” due to his

continued problems with his right shoulder.

Dr. Cox reiterated this opinion in his report of November 13, 2013.  Dr. Cox stated

that claimant was seen for left shoulder pain that had been going on for the past few

months and indicated:

He says that it started off as a little ache, but he has to use it
more because of the problems he has with his right shoulder.
He is still waiting on W/C to give an answer about the right
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shoulder, but he wants to see what can be done with the left
shoulder now so he can get relief.

***
Left shoulder pain is very likely due to over use from long term
right shoulder problems.

Thus, it is the opinion of Dr. Cox, claimant’s authorized treating physician, that

claimant’s left shoulder complaints are likely the result of overuse of his left arm due to his

long-term right shoulder problems.  I find that the opinion of Dr. Cox is credible and entitled

to great weight.  Furthermore, I note that Dr. Cox ordered an MRI scan of the claimant’s

left shoulder which revealed a rotator cuff tear.  This is an objective finding.  

In summary, claimant has the burden of proving by a preponderance of the evidence

that his left shoulder problems are a compensable consequence of his compensable right

shoulder injury.  Here, while claimant has not worked for the respondent since 2005 or for

any other employer for more than two years, claimant has continued to have problems with

his right shoulder which was a compensable injury.  Claimant underwent his fifth surgical

procedure on his right shoulder on March 27, 2012, and according to Dr. Cox’s medical

records, claimant continues to suffer from problems relating to his compensable right

shoulder injury.  It is Dr. Cox’s opinion that because of these continued right shoulder

problems, claimant has now suffered an injury to his left shoulder as a result of overuse.

Based upon the opinion of Dr. Cox which I find to be credible and entitled to great weight,

I find that claimant has met his burden of proof.  

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

his left shoulder problems are a compensable consequence of his compensable right

shoulder injury.  Therefore, respondent is liable for payment of medical treatment provided

in connection with claimant’s left shoulder condition.  This treatment is to be provided by
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Dr. Cox.  Claimant’s claim for compensation benefits relating to his left shoulder is not

barred by the statute of limitations.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


