
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G310062

PAT HOPSON, Employee  CLAIMANT

WAL-MART ASSOCIATES, Employer  RESPONDENT

CLAIMS MANAGEMENT, INC., Carrier RESPONDENT

OPINION FILED AUGUST 11, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 14, 2014, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on May 14, 2014, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on December

19, 2013.

3.   The claimant suffered a compensable injury in the form of a chemical exposure

on December 19, 2013.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $163.00 for total disability benefits and $154.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.    Temporary total disability from December 20, 2013 through January 21, 2014.

2.   Payment of medical bills and her entitlement to additional medical treatment.

3.   Attorney fee.

The claimant contends she sustained a compensable injury in the form of a

chemical exposure on December 19, 2013.  She contends she is entitled to temporary total

disability benefits from December 20, 2013 until January 21, 2014.  Claimant contends that

although respondents acknowledge that a job related event occurred and caused a

respiratory problem that required emergency room treatment and hospitalization, they have

failed and refused to pay various hospital and medical bills related to the chemical

exposure.  Claimant contends her attorney is entitled to an appropriate attorney’s fee. 

The respondents contend that the claimant was suffering from pneumonia not

related to her chemical exposure of December 19, 2013, and therefore any treatment after

December 19, 2013 does not arise from the compensable incident.  In addition,

respondents contend that the claimant’s claim for temporary total disability arises out of the

non-work related condition.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 14, 2014, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that the medical treatment she received for pneumonia was causally related to her
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compensable chemical exposure on December 19, 2013.  

3.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with the pneumonia.  This includes, but is not limited to,

hospitalizations at Mercy-Waldron and Mercy-Fort Smith.  It does not include a subsequent

hospitalization for vomiting symptoms.

4.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to any additional medical treatment for her compensable injury.

5.   Claimant is entitled to temporary total disability benefits for one day, December

27, 2013.

6.  Respondent has controverted claimant’s entitlement to one day of temporary

total disability benefits.

FACTUAL BACKGROUND

The claimant suffered an admittedly compensable injury in the form of a chemical

exposure while working for respondent on December 19, 2013.  On that date the claimant

and other employees were unloading a trailer when a box containing cans of Minwax fell

and one or two of those cans spilled.  Claimant testified that after this spill the exposure

to the odor was so strong that she could hardly breathe.  Claimant testified that she left the

trailer and went to the office and reported the incident to both the store manager and the

assistant store manager.  Claimant testified that she was instructed to go to the paint

department and get masks for everyone to put on and she did that.

Claimant testified that after she went back into the trailer to continue her job, she

became nauseated and went to the bathroom.  An employee called 911 and claimant was

taken by ambulance to Mercy-Waldron.

Emergency room records prepared by Dr. Roberson indicate that claimant’s initial

complaints were chest pain and shortness of breath after an inhalation of chemicals at
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work.  Dr. Roberson noted that those conditions seemed to subside in the emergency room

and as the claimant was getting ready to be discharged she developed a fever of 103.  Dr.

Roberson noted that testing revealed that claimant’s white blood count was elevated and

a CT scan revealed lingular pneumonia.  Claimant was treated at Mercy-Waldron and kept

in the hospital on the nights of December 19 and December 20.  On December 21, the

claimant was transferred to Mercy-Fort Smith where she was treated until her discharge

on December 24, 2013.  The discharge summary indicates a diagnosis of bacterial

pneumonia and community acquired pneumonia.  The records indicate that claimant’s

primary treatment for the pneumonia was medication and IVs.  

Following her release from Mercy-Fort Smith claimant was evaluated by Dr. Dang

at Sparks Family Medicine on December 27, 2013.  Dr. Dang’s diagnosis was pneumonia

and he indicated that claimant could return to light duty work.  Since claimant’s evaluation

with Dr. Dang claimant has also received treatment from Timbi West, a nurse practitioner,

in her primary care physician’s office in Charleston.  In addition, claimant has also been

evaluated by Dr. Lukasek.

Respondent accepted as compensable an injury in the form of a chemical exposure

which occurred on December 19, 2013.  Respondent has paid benefits associated with

claimant’s initial treatment and hospitalization, but has denied liability for any treatment

associated with claimant’s pneumonia.  Claimant has filed this claim contending that her

pneumonia was causally related to the chemical exposure and seeking payment of medical

treatment as well as temporary total disability benefits and a controverted attorney fee.

 

ADJUDICATION

The respondent accepted a compensable injury in the form of a chemical exposure

on December 19, 2013.  Respondent has accepted liability for the medical treatment

related to the chemical exposure, but denies liability for medical treatment associated with
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claimant’s pneumonia. 

The employer shall provide such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  A.C.A. §11-9-508(a).

The employee has the burden of proving by a preponderance of the evidence that medical

treatment is reasonably necessary.  Stone v. Dollar General Stores, 91 Ark. App. 260, 209

S.W. 3d 445 (2005).  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting Company v. Randall, 12 Ark. App.

358, 676 S.W. 2d 750 (1984).    

I find that claimant has met her burden of proving by a preponderance of the

evidence that her pneumonia and resulting medical treatment is causally related to her

compensable chemical exposure.

At the hearing, claimant admitted that she had previously suffered from pneumonia

in 1995 and in 2007.  Claimant testified that in 2007 she was treated for approximately one

or two months and slowly returned to her normal activities.  There is no evidence that

claimant was suffering from pneumonia or any pneumonia-like symptoms immediately prior

to the chemical exposure on December 19, 2013.  

After claimant’s transportation to the hospital she was treated for exposure and just

before she was to be discharged she began running a fever of 103.  A CT scan revealed

that claimant was suffering from pneumonia and she remained hospitalized for additional

medical treatment.  At some point the decision was made to transfer claimant to the Mercy

Hospital in Fort Smith where she was  treated for pneumonia and released on December

24, 2013.  

As previously noted, claimant did not have any symptoms of pneumonia prior to this

chemical exposure.  Furthermore, medical records indicate that a causal connection

existed between the chemical exposure and claimant’s subsequent pneumonia.  In his

medical report dated December 27, 2013, Dr. Dang stated:
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Inhaled Chemical vapors which caused Pneumonia.

Likewise, Dr. Lukasek addressed causation in his report of January 6, 2014 wherein

he stated:

The objective findings are consistent with the
history of a work-related etiology.  The cause of
this problem appears to be, in part, related to
work activities.

Finally, the medical record contains an x-ray report read by Dr. Huskison dated

March 31, 2014.  That report indicates that the x-ray was taken as a “follow-up for chemical

induced pneumonia 12-19-13.”  

In summary, there is no indication that claimant had any symptoms of pneumonia

prior to the chemical exposure on December 19, 2013.  While claimant was undergoing

treatment for the chemical exposure she developed symptoms of lower upper quadrant

pain and fever of 103 degrees.  A subsequent CT scan revealed that claimant was

suffering from pneumonia and she received treatment at Mercy-Waldron and Mercy-Fort

Smith.  Opinions from claimant’s treating physician indicate that the claimant’s pneumonia

was causally related to the chemical exposure.  Based upon this evidence, I find that

claimant has met her burden of proving by a preponderance of the evidence that her

pneumonia and its subsequent medical treatment is causally related to her compensable

chemical exposure of December 19, 2013.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with the treatment of claimant’s pneumonia.  This includes, but is

not limited to, the hospitalizations at Mercy-Waldron and Mercy-Fort Smith.  The medical

records contain reference to a second hospitalization involving vomiting symptoms.

Claimant admitted at the hearing that this condition was not related to the chemical

exposure and she was not seeking payment of any medical treatment for that
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hospitalization.

Finally, with respect to this issue, I note that there was some testimony elicited with

regard to whether the claimant’s transfer from the hospital in Waldron to the hospital in Fort

Smith was instigated by her family or by claimant’s physicians.  First, I note that respondent

has controverted claimant’s entitlement to any medical treatment with regard to the

pneumonia; therefore, claimant was free to receive medical treatment from any medical

provider.  Furthermore, even if the issue of a transfer to the hospital in Fort Smith was

initially raised by claimant’s family, it is clear from a review of the medical records that

claimant’s treating physicians were in agreement.  A review of the discharge summary

prepared by Dr. Roberson indicates the following with respect to claimant’s condition at the

time of her discharge:

Discharge Condition: Worsening.

Furthermore, I also note that medical records dated December 21, 2013 indicate

that the benefits of a transfer would include the availability of specialty care and continuity

of physician care.  Thus, claimant’s treating physicians specifically recognized benefits of

a transfer from Waldron to Fort Smith.

The issues to be litigated at the hearing included not only payment of medical bills

but also claimant’s entitlement to additional medical treatment.  I find that claimant has

failed to prove by a preponderance of the evidence that she would be entitled to any

additional medical treatment for her chemical exposure or resulting pneumonia.  As

previously noted, claimant after her release from the Fort Smith hospital sought medical

treatment from Dr. Lukasek.  In his report dated January 20, 2014, Dr. Lukasek noted that

claimant had completed the antibiotics given to her by her primary care physician and

indicated that she had continued improvement.  He also noted that claimant stated that her

primary care physician was not going to recommend any additional antibiotics for
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respiratory symptoms.  Dr. Lukasek noted that claimant’s chest x-rays showed significant

improvement and he also indicated that he was releasing claimant from his care as having

reached maximum medical improvement.

In addition, the documentary evidence contains a chest x-ray taken on March 31,

2014, which was read as showing a clearing of infiltrates and effusive changes when

compared to the earlier studies.  It notes that no acute pathology was seen at that time.

Given this evidence, I find that claimant is not entitled to any additional medical

treatment for her chemical exposure or resulting pneumonia.

The final issue for consideration involves claimant’s request for temporary total

disability benefits from December 20, 2013 through January 21, 2014.  In order to be

entitled to temporary total disability benefits, claimant has the burden of proving by a

preponderance of the evidence that she remains within her healing period and that she

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  

At the hearing claimant testified that in her opinion she would not have been able

to work from December 19, 2013 through January 21, 2014 due to her respiratory

problems.  Claimant testified that she did not return to work until she was given a full

release by her treating physicians.  Although claimant was of the opinion that she could not

have returned to work until January 21, 2014, her opinion is contradicted by the opinion of

claimant’s treating physicians.  The discharge summary from Mercy-Fort Smith dated

December 24, 2013 indicates that claimant could return to light duty work on December 30,

2013.  Prior to that date claimant sought medical treatment from Dr. Dang at Sparks Family

Medicine.  Dr. Dang in a report dated December 27, 2013 indicated that claimant could

return to work as of December 28, 2013 with restrictions.  Thus, both the physicians at

Mercy-Fort Smith and Dr. Dang were of the opinion that claimant could return to work with

restrictions.  I find that the opinion of Dr. Dang is credible and entitled to great weight.  
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Although claimant may not have received a full release to return to work until

January 21, 2014, she had been released to return to work as early as December 28,

2013, by Dr. Dang.  Therefore, claimant did not suffer a total incapacity to earn wages

subsequent to that date.  Accordingly, I find that claimant remained in her healing period

and suffered a total incapacity to earn wages from December 20, 2013 through December

27, 2013.

Even though claimant remained within her healing period and suffered a total

incapacity to earn wages from December 20, 2013 through December 27, 2013, she was

not disabled for a long enough period of time to be entitled to payment for more than one

day of temporary total disability benefits.  The statute governing the minimum number of

days of disability is codified at A.C.A. §11-9-501(a).  That subsection states as follows:

(1)  Compensation to the injured employee shall
 not be allowed for the first seven (7) days disability
 resulting from injury, excluding the day of injury.

(2)   If a disability extends beyond that period, 
compensation shall commence with the ninth
day of disability.

(3)   If a disability extends for a period of two (2)
weeks, compensation shall be allowed beginning
the first day of disability, excluding the day of
injury.

In this particular case, the claimant was disabled for eight days, when the date of

injury is excluded.  Because she was not disabled for more than two weeks, she is only

entitled to compensation for the number of days in excess of seven, excluding the day of

injury.  In this case, that is one day of disability on December 27, 2013.  Accordingly,

pursuant to Arkansas Workers’ Compensation law, claimant is entitled to temporary total

disability benefits for one day, December 27, 2013.  
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AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

her pneumonia is causally related to her compensable chemical exposure injury.

Therefore, respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with the treatment for claimant’s pneumonia.  In addition,

claimant is entitled to temporary total disability benefits for one day, December 27, 2013.

Respondent has controverted claimant’s entitlement to one day of temporary total disability

benefits.  

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $350.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


