
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G306095

CINDY GANCI, Employee  CLAIMANT

DAYS INN OF FAYETTEVILLE, Employer  RESPONDENT

BERKSHIRE HATHAWAY HOMESTATE COMPANIES, Carrier RESPONDENT

OPINION FILED AUGUST 6, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by LEE J. MULDROW, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 10, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on November 21, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

December 1, 2012.

3.   The claimant sustained a compensable injury to her left elbow on December 1,

2012.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle her to compensation at the rate of $125.00 per week for total

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injury to claimant’s cervical and lumbar spine.

2.   Claimant’s entitlement to medical treatment recommended by Dr. Blankenship;

including MRI of spine, cervical surgery, and medications.

The claimant contends that on December 1, 2012 she injured her left elbow, neck,

and back when she slipped and fell on a wet floor.  She contends she is entitled to medical

treatment as recommended by Dr. Blankenship.

The respondent stipulates that an accident occurred on December 1, 2012 with a

primary injury to claimant’s left elbow.  The respondent also acknowledges that claimant

did make complaints of problems with her back and neck.  However, respondent contends

that these complaints were at most a temporary aggravation of a preexisting condition.

Respondent also contends that there is no objective evidence supporting those claims.

Respondent notes that it paid the medical treatment from Dr. Benafield and the emergency

room.  Respondent paid for treatment from Dr. Benafield through March 21, 2013, at which

time claimant was released with no impairment by Dr. Benafield.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 21, 2013, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle her to

compensation at the rate of $125.00 per week for total disability benefits is also hereby

accepted as fact.
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3.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered compensable injuries to her cervical, thoracic, and lumbar spine on

December 1, 2012.  

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment for the injuries to claimant’s cervical, thoracic, and lumbar spine.  This treatment

includes, but is not limited to, the CT scan on claimant’s cervical spine and an MRI scan

on claimant’s thoracic spine.   It also includes cervical spine surgery as recommended by

Dr. Blankenship.

FACTUAL BACKGROUND

The claimant is a 52-year-old woman who began working for the respondent in

January 2008.  Claimant was hired by respondent to work as a breakfast attendant where

she was responsible for putting out breakfast food and keeping the food stocked during

breakfast hours.  Claimant testified that in addition to her duties as a breakfast attendant,

she also on occasion performed other duties such as laundry two or three times per week

and cleaning rooms two to three times per week.  Claimant also testified that she at times

set up conference rooms for meetings.

The claimant had a history of low back pain prior to December 1, 2012.  Medical

records introduced at the hearing indicate that claimant was diagnosed as suffering from

bulging discs with degenerative changes at the L3-4, L4-5, and L5-S1 levels as early as

November 4, 1996, by Dr. Reese.  Subsequent medical records  indicate that claimant was

seen for complaints of chronic back pain.  On February 28, 2011, claimant was evaluated

by Dr. O’Connell who noted that claimant had complaints of back pain radiating down both

extremities to her thighs.  He diagnosed claimant’s condition as chronic back pain and

prescribed medication in the form of Tramadol.  He also noted that claimant should

consider undergoing physical therapy if she could afford it.
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The medical records do not indicate that claimant sought any additional medical

treatment from Dr. O’Connell after February 28, 2011, or any other physician prior to her

fall on December 1, 2012.  However, pharmaceutical records indicate that claimant

received refills of the Tramadol prescribed by Dr. O’Connell on a monthly basis up to and

including November 2012.  

On December 1, 2012, the claimant slipped and fell on a wet floor landing on her

buttocks.  Claimant testified that after this fall she had pain in her back, neck, and left

elbow.  Claimant reported the injury to the front desk and went home.  Shortly after she

went home she noticed that her arm was swelling and she could barely move it.  At that

point claimant contacted her supervisor and was instructed to seek medical treatment at

the emergency room.  Claimant went to the emergency room at Washington Regional

Medical Center and was diagnosed as suffering from an elbow contusion, back strain, and

neck strain.  X-rays were taken of the claimant’s left elbow, lumbar spine, thoracic spine,

and cervical spine.  Claimant was also instructed to receive follow-up care with Dr.

Benafield based upon a belief that there might be a hidden fracture in her left elbow.

Indeed, the x-ray of claimant’s left elbow taken on December 1 was read as revealing a

radial head fracture.

Claimant sought medical treatment from Dr. Benafield for her left elbow.  In a report

dated December 5, 2012, Dr. Benafield diagnosed claimant’s condition as a nondisplaced

left radial head fracture.  He gave claimant a sling and prescribed home exercises.  He also

indicated that claimant could return to work with no use of her left arm for one month.

According to claimant’s testimony she did return to work for the respondent and performed

her job as a breakfast attendant using only one hand.

While claimant continued to work for respondent on restricted duty and to treat with

Dr. Benafield, she was also evaluated by Dr. Ekman at MediServe for complaints of

cervical and back pain.  Dr. Eckman’s report of December 6, 2012 indicates that he
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diagnosed claimant’s condition as a cervical and lumbar strain.  He prescribed claimant

medication and work restrictions.  Claimant returned to Dr. Eckman on December 13,

2012, at which time Dr. Eckman also prescribed physical therapy.  In a report dated

January 24, 2013, Dr. Eckman indicated that the physical therapy did not improve

claimant’s condition.  He recommended that claimant be referred to a back specialist for

treatment and a determination of how much of her condition was related to a work-related

injury versus her pre-existing condition.

As a result of Dr. Eckman’s referral, claimant came under the care of Dr.

Blankenship, neurosurgeon, on February 5, 2013.  Dr. Blankenship’s note of that date

indicates that claimant was making complaints of low back pain which had begun when she

fell at work on December 1, 2012.  He noted that claimant had a 22 year history of back

pain, but that it had never been this severe.  Dr. Blankenship diagnosed claimant’s

condition as cervical spine cervicalgia and lumbago/lumbalgia.  Dr. Blankenship went on

to recommend an MRI scan for claimant’s lumbar spine and prescribed medication.

With respect to claimant’s left elbow fracture, Dr. Benafield indicated in a report

dated March 21, 2013 that claimant had tolerated a return to full duty without problems and

that she had a full range of motion.  As a result, he stated that claimant had reached

maximum medical improvement and that she had no permanent impairment and was

released from his care.

Claimant continued to be evaluated for her back complaints by Dr. Blankenship.  In

his report dated February 25, 2013, Dr. Blankenship recommended aggressive

conservative treatment and he referred claimant to Dr. Cannon for consideration of

epidural steroid injections.  He also recommended medication and physical therapy.

The medical records indicate that claimant was evaluated by Dr. Cannon and

underwent an epidural steroid injection by him on May 16, 2013.  Following that injection

claimant returned to Dr. Blankenship on May 30, 2013.  Dr. Blankenship noted that
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claimant did not get any relief from the injection by Dr. Cannon and he also noted that

claimant’s upper thoracic pain had never been evaluated.  At the time of that evaluation

Dr. Blankenship recommended an MRI scan of the claimant’s cervical spine.  Shortly after

that recommendation Dr. Blankenship in response to a letter from the carrier indicated that

it was his opinion that the cause of claimant’s current complaints was the December 1,

2012 injury and that claimant needed a new MRI scan to determine an appropriate course

of treatment.

Claimant underwent a cervical MRI scan on July 11, 2013 which revealed multilevel

cervical spondylosis as well as disc bulges.  In his report dated August 1, 2013, Dr.

Blankenship indicated that claimant’s neck complaints were related to her fall and he

recommended surgery on claimant’s cervical spine as well as a follow-up cervical CT scan.

He also recommended that claimant undergo a thoracic MRI scan.  

Following Dr. Blankenship’s recommendations in his report of August 1, 2013,

claimant has not undergone the recommended cervical CT scan, cervical surgery, or the

recommended thoracic MRI.  Instead, claimant has received treatment from Dr. Thurman

for pain management in the form of medication.

In response to Dr. Blankenship’s recommendation, respondent had claimant

undergo an evaluation by Dr. Warren Bruffett.  It was Dr. Bruffett’s opinion that there were

no objective findings of an acute injury, but that the only objective findings present were

degenerative in nature.  It was his opinion that claimant did not need any surgery.

In subsequent letters Dr. Blankenship has reaffirmed his opinion regarding

additional medical treatment as set forth in his August 1, 2013 clinic note.

Respondent accepted as compensable an injury to the claimant’s left elbow and has

paid for medical treatment associated with that compensable injury.  However, respondent

has not accepted as compensable an injury to the claimant’s cervical, thoracic, or lumbar

spine.  As a result, claimant has filed this claim contending that she suffered a



7Ganci (G306095)

compensable injury and requesting payment of appropriate medical benefits.

ADJUDICATION

In response to claimant’s claim, the respondent contends that at most any

complaints involving her back are a temporary aggravation of a preexisting condition and

that there is a lack of objective findings establishing a compensable injury.  Clearly, the

claimant did have preexisting low back complaints.  The medical records indicate that

claimant had been diagnosed as suffering from bulging discs and chronic low back pain.

At the time of the fall on December 1, 2012, claimant was taking medication in the form of

Tramadol which had been prescribed by Dr. O’Connell on February 28, 2011.

Even though the claimant had preexisting low back complaints, an employer takes

the employee as it finds her and employment circumstances that aggravate preexisting

conditions are compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120

S.W. 3d 150 (2003).  A preexisting condition does not disqualify a claim if the employment

aggravated, accelerated, or combined with the preexisting condition to produce the

disability for which compensation is sought.  Hickman v. Kellogg, Brown & Root, 372 Ark.

501, 277 S.W. 3d 591 (2008).  An aggravation is a new injury resulting from an

independent incident and being a new injury with an independent cause, it must meet the

definition of a compensable injury in order to establish compensability for the aggravation.

Id.  

In order to establish compensability of a preexisting condition claimant must offer

proof by a preponderance of the evidence that the injury arose out of and in the course of

her employment; that the injury caused internal or external physical harm to the body which

required medical services or resulted in disability; proof by a preponderance of the

evidence that the injury was caused by a specific incident and is identifiable by time and

place of occurrence; and finally, she must offer medical evidence supported by objective
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findings establishing the injury.  Odd Jobs & More v. Reid, 2011 Ark. App. 450, 384 S.W.

3d 630.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her cervical,

thoracic, and lumbar spines.  First, I find that claimant has established that her injuries

arose out of and in the course of her employment and that the injuries were caused by a

specific incident identifiable by time and place of occurrence.  Here, respondent has

acknowledged that claimant fell on December 1, 2012, which resulted in a compensable

injury to her left elbow.  Respondent also acknowledges that claimant made complaints

following that fall of problems with both her back and neck.  A review of the medical

records from the Washington Regional Medical Center emergency room dated December

1, 2012 indicate that claimant was complaining of pain not only in her left elbow, but also

her neck and back as well.  As a result, x-rays were taken of claimant’s lumbar, thoracic,

and cervical spine.  The subsequent medical records indicate that claimant continued to

make these same complaints to Drs. Ekman, Blankenship, Cannon, and Thurman.

With respect to claimant’s cervical spine, Dr. Blankenship recommended that

claimant undergo an MRI scan which was performed on July 11, 2013.  The cervical MRI

report indicates that it was read as revealing multilevel cervical spondylosis and disc bulges

resulting in a neuroforaminal narrowing.  It also noted that there was an indeterminate

cystic lesion at the C2 level.  It was the radiologist’s recommendation that this area be

further examined with a CT scan.  Following this cervical MRI the claimant returned to Dr.

Blankenship.  In his report dated August 1, 2013, Dr. Blankenship indicated that in his

opinion the findings on the cervical MRI scan were related to the fall of December 1, 2012.

 
IMPRESSION: Ms. Ganci’s neck pain is getting
progressively worse.  Her MRI was read out by a
different physician at her workers’ compensation
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carrier’s insistence.  They did comment on disk
bulging, however, there is an obvious gross soft
disk protrusion on the right-hand side narrowing
the neural exit foramina at C5-C6, which also is
at the level of her significant kyphosis.  There is
spondylosis at this area, but the patient was fine
before her injury concerning her neck, and there-
fore, the disk protrusion and subsequent kyphosis
in my opinion is directly related to her injury.
(Emphasis added.)

Dr. Blankenship in that same report went on to recommend that the claimant

undergo the CT scan which had been recommended by the radiologist and also indicated

that claimant should undergo surgery on her cervical spine.  In response to these

recommendations claimant underwent an evaluation at respondent’s request by Dr.

Bruffett.  It was Dr. Bruffett’s opinion that the objective findings were degenerative in nature

and did not reveal any acute injury.  It was also his opinion that claimant was not in need

of any surgical procedure.

I find that the opinion of Dr. Blankenship is entitled to greater weight than that of Dr.

Bruffett.  Dr. Bruffett evaluated the claimant on only one occasion while Dr. Blankenship

has been claimant’s primary treating physician and has evaluated her on a number of

occasions.  Furthermore, as specifically noted by Dr. Blankenship, claimant was not having

any complaints involving her neck prior to the fall on December 1, 2012.  Based upon this

evidence it was his opinion that claimant’s currently complaints were directly related to the

fall.  I find that Dr. Blankenship’s opinion is credible and entitled to great weight.

Accordingly, I find that claimant has proven a compensable injury to her cervical spine.

Claimant has proven that her injury arose out of and in the course of her employment and

it was caused by a specific incident.  Based upon the opinion of Dr. Blankenship and the

results of the MRI scan, I find that claimant has also established that the injury caused

internal physical harm to her body which required medical services and that she has

offered medical evidence supported by objective findings establishing an injury.  The
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objective findings consist of the soft disc protrusion noted by Dr. Blankenship in his August

1, 2013 report.  

I also find that claimant has met her burden of proving by a preponderance of the

evidence that she suffered a compensable injury to her lumbar spine as a result of the fall

on December 1, 2012.  Even though the claimant did have a preexisting low back

condition, I find that the fall aggravated that preexisting condition.  According to claimant’s

testimony her low back complaints after the fall were significantly greater than her

complaints before the fall.  As also previously noted, the claimant did make complaints of

low back pain immediately after the fall to her treating physicians.  With respect to objective

findings, I note that claimant was evaluated by Dr. Cannon on April 9, 2013.  At that time,

Dr. Cannon noted that his examination of the claimant’s lumbar spine revealed paraspinal

spasms.  Muscle spasms are considered an objective finding.  UAMS v. Hart, 60 Ark. App.

13, 958 S.W. 2d 546 (1997).  

Accordingly, I find that claimant has proven by a preponderance of the evidence that

she suffered a compensable injury in the form of an aggravation of her preexisting low back

condition as a result of the fall which occurred on December 1, 2012.  Although the

claimant was taking medication prior to that fall, she immediately complained of increased

pain to her treating physicians and Dr. Cannon has noted objective findings in the form of

muscle spasms at the time of his evaluation on April 9, 2013.  

Finally, I also find that claimant has met her burden of proving by a preponderance

of the evidence that she suffered a compensable injury to her thoracic spine as a result of

the fall on December 1, 2012.  There is no indication that claimant suffered from any

preexisting thoracic spine complaints prior to December 1, 2012.  As with the claimant’s

lumbar spine, Dr. Cannon in his report of April 9, 2013 also noted the presence of spasms

in the claimant’s thoracic spine.  According to the medical report of Dr. Blankenship dated

May 30, 2013, claimant’s upper thoracic pain had never been fully evaluated.  As a result,
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it was his recommendation that claimant undergo a thoracic MRI scan.  This scan has

never been performed and claimant raised as an issue at the hearing her entitlement to the

MRI scan recommended by Dr. Blankenship.

Based upon the foregoing evidence, I find that claimant has met her burden of

proving by a preponderance of the evidence that she suffered a compensable injury to her

thoracic spine as a result of the fall on December 1, 2012.  As previously noted, claimant

immediately made complaints involving her entire spine following the fall on December 1.

As a result of those complaints an x-ray of claimant’s thoracic spine was taken at the time

of her initial medical treatment on December 1.  Subsequent medical records indicate that

claimant continued to make complaints involving her entire back with Dr. Cannon noting

spasms in the claimant’s thoracic spine at the time of his evaluation on April 9, 2013.  Dr.

Blankenship has recommended that claimant undergo a thoracic spine MRI to evaluate

claimant’s continued complaints.  Based upon the foregoing evidence, I find that claimant

has met her burden of proving by a preponderance of the evidence that her thoracic spine

injury arose out of and in the course of her employment and that it was caused by a

specific incident identifiable by time and place of occurrence.  I also find that the injury

caused internal physical harm to her body which required medical services and that she

has offered medical evidence supported by objective findings.  The objective findings

consist of the muscle spasms noted by Dr. Cannon.

Respondent is liable for payment of all reasonable and necessary medical treatment

for treatment of claimant’s compensable injuries to her cervical, thoracic, and lumbar spine.

This includes, but is not limited to, treatment recommended by Dr. Blankenship in the form

of a CT scan on the claimant’s cervical spine and an MRI scan on claimant’s thoracic

spine.  It also includes the cervical spine surgery recommended by Dr. Blankenship.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in
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2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered compensable injuries to her cervical, thoracic, and lumbar spine as a result

of the fall on December 1, 2012.  Respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with those compensable injuries.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $526.61.

IT IS SO ORDERED.

                                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


