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STATEMENT OF THE CASE

On April 2, 2014, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on February 10, 2014.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With a

withdrawal of the third stipulation, and the addition of another, they are the following three,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/carrier/employee relationship existed at all relevant times,

including March 6, 2011, when Claimant sustained a compensable injury to

his ribs.

3. Respondents have controverted all benefits under this claim.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the withdrawal of the fourth, fifth and sixth issues–which will now be considered

reserved–the following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable pulmonary injury in the form of

chronic obstructive pulmonary disease (“COPD”).

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that he sustained compensable injuries as a result of his

employment with the respondent employer.

2. The claimant contends that he is entitled to reasonable and necessary

medical treatment under the direction of Dr. Richard Burnett.
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3. The claimant contends that at the time of his injury his average weekly wage

was $470.80, which entitles him to a temporary total disability rate of $314.00

and a permanent partial disability rate of $235.00.

Respondents:

1. Respondents contend that the claimant did not suffer job-related COPD.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.

4. Claimant has proven by a preponderance of the evidence that he suffered

a compensable gradual-onset injury in the form of chronic obstructive

pulmonary disease (“COPD”).

5. Claimant has proven by a preponderance of the evidence that all of the

treatment of his COPD that is in evidence was reasonable and necessary,

and that he is entitled to additional reasonable and necessary treatment of

the COPD by Dr. Richard Burnett.
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Tim McKelvey, Josh Laird, William

Walker, Laura Kubik and Kim Beavers.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case are Claimant’s Exhibit 1, his March 17, 2014 motion to recuse, brief

in support thereof, and attached documentation, consisting of 394 pages (per Commission

policy, both this exhibit and Joint Exhibit 1, separately bound, have been retained in the

Commission’s files); Claimant’s Exhibit 2, correspondence pertaining to his constitutional

issue, consisting of one index page and six numbered pages thereafter; Claimant’s Exhibit

3, a compilation of his medical records, consisting of one index page and 32 numbered

pages thereafter; Claimant’s Exhibit 4, an article on phthalic anhyride from the website

http://www.epa.gov/ttn/etw/hlthef/phthalic.html (last visited on March 8, 2013); Claimant’s

Exhibit 5, discovery propounded by Claimant to Respondents, consisting of sixteen

numbered pages; and Joint Exhibit 1, the transcript of the deposition of Claimant taken

December 2, 2013, consisting of 54 numbered pages plus a three-page word index.

Testimony.  Called by Claimant, Tim McKelvey testified that he is no longer

employed at Epoxyn; he was terminated in September 2011 due to “anger management

issues.”  But he worked there for five and a half years, and supervised Claimant during his

eight months of employment.  Asked to describe the plant, he related:

At Epoxyn, they manufacture resin countertops for chemical laboratories.
They’re chemical resistant, impact resistant.  That being the plant is still
mostly relying on human, on human interaction; it’s not automated like a lot
of plants are going now.  So you do get human error, you do get spills, you
do get messes.  One of the chemicals that we use to harden the tops is
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phthalic anhydride; it starts out as a solid, we melt it down to put it in to the
countertops, we pour them into an oven, baked them, and as that phthalic
anhydride bakes, it turns into a gas.  Well, we have to rely on ventilation
system and a vent on top of the oven to remove those gases from the area.
There’s probably about a four-foot gap between the vent on the top of the
oven and the actual ventilation system that drops down from the ceiling; and
as that gas cools, it starts to turn back into a solid.  That solid looks a lot like
a dry snow.  It settles; it accumulates.  Wherever there isn’t a walking path,
it’s kind of like a road; it moves to the side and just builds up.  For a long
time, we were only getting holiday shutdowns to have ample time to clean
that buildup, so there’s a lot that builds up on the floor.  It’s not, it’s not an
ideal environment.  The phthalic anhydride floating in the air it looks kind of
like crystals until it gathers.  Most of the area in the pouring department is
respirator-required, but there are still some areas outside the ventilation
system that aren’t.  And the dust does travel.

The longest term of McKelvey’s employment there was devoted to being a “mixer”;

this job was to mix the resin and phthalic anhydride together and to make sure that

everyone had product to pour into the ovens.  He testified that there were six ovens at

Epoxyn; but in describing their dimensions, he listed seven:  “[w]e had five that were 62-by-

100 and we had two that were 74-by-102 inches.”  All of the ovens were located together

in a large room that had a 20-foot ceiling.

Asked if McKelvey noticed that coworkers had breathing problems as a result of the

product, he responded:

I did.  We did have a pretty large number of employees that would start in the
pouring department where we use this chemical and have issues, some
sooner than others.  Some employees were able to transfer to the fabrication
department, which is in a different area of the building and doesn’t suffer
from the same environment effects as the pouring department.  I’ve seen
some people only last three months and some last years, you know.

As for the existence of problems despite the presence of respirators, he added:

Even though we wear respirators, there are moments, it’s very team-based,
you have to work very closely to the other people that you’re working with so
you have to communicate.  They’re half-face respirators, you cannot see the
mouth moving or anything, so in order to communicate, you have to remove
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the respirator and then put it back.  Also, there are zones within that area
very close to the ovens that don’t require respirators or didn’t as of the last
day of my employment.

Nonetheless, he termed the respirators “very effective.”

He also related problems due to the fact that at one point, there was no night shift

so everything was shut down overnight.  However, the ovens were restarted at 4:30 to 5:00

a.m., and residual phthalic anhydride in the oven would then be emitted–and the ventilation

system often was not activated until 7:00 a.m.  On the days this occurred, such as a

Saturday or Sunday, workers arriving in the morning–which included Claimant, who worked

from 7:00 a.m. to 7:00 p.m.–were at times greeted by a “really dense cloud” of phthalic

anhydride.  McKelvey related that if there was a lot of product in the air, it caused one’s

eyes to water.

Because the ventilation system at Epoxyn was prone to clogging, the filters were

blown out twice a day.  This resulted in the creation of a “giant cloud.”  This was often done

when the workers were at lunch or on break.  But he added that this was done with the

help of the maintenance department, and that the filters were blown in the direction of the

larger ventilation system so that any product was sucked into the ventilator.  McKelvey also

described “a big plume of steam” that would come out of the ovens when their doors were

opened.  He stated that the cloud contained phthalic anhydride, and the clothes of the

people who were exposed to it were “glittery.”  McKelvey testified that as the product in

gaseous form cools, it crystalizes and remains an airborne particulate for a time.  During

this period, it takes on the appearance of snow, which large “flakes” that crumble into dust

once touched or blown.  The vent fans at the plant were noisy; and because more than one

was be operated at a time, a malfunctioning one often went unnoticed for awhile.  As a
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result, a cloud would accumulate under the one that was not working.  He estimated that

this occurred every four to six months.  McKelvey admitted that Epoxyn performed air

quality testing at the plant.

With respect to Claimant’s job at the Epoxyn, McKelvey stated that he operated a

flip frame; the hardened counters were placed in the frame and examined for defects.  This

took place approximately 12 feet from the nearest ovens; but because the ventilation

system was deemed adequate enough, respirators were not required at that work station.

Regardless, Claimant wore a respirator there.  McKelvey admitted that Claimant was one

of the few employees who wore one more than what was required.  He described the

respirator used as utilizing a canister or a replaceable element.  This area of the plant had

phthalic anhydride that had accumulated on the floor.  And activity such as movement of

a cart would stir it.  Moreover, the ventilation was not sufficient at times, per McKelvey.  He

gave an example:

Over top [of] the big ovens, the ventilations are directly over top.  There’s two
smaller ovens to the side where the ventilation system is about eight, nine
feet up from where the actual product comes out; When you open the door,
the oven doors, you, like I said, you get that big burst of steam and gases
from the [phthalic anhydride], that the ventilation system does not cover very
well.  If you’ve got one oven closing, which is freshly poured and is releasing
a lot of that gases or those gases and you’ve got another one next to it
opening to pull a product, you’ve got two ovens wide open and there’s a lot
of times that the ventilation system can’t keep up with it.

However, Claimant removed the respirator to communicate the measurements he

had taken to the worker who was going to put the tabletop away and to speak with the

individuals pulling the next one.  This became more significant, according to McKelvey, if

the top had been pulled from the oven before it was fully cured; in such instances, the top

would continue to emit phthalic anhydride.  If Claimant saw phthalic anhydride residue on
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1Of course, there is no such date as September 31.

the top, however, he kept the respirator on his face.  But McKelvey stated that Claimant

would have been exposed without his respirator on if workers behind him decided without

warning to blow residue off the top of the ovens with an air wand.

McKelvey testified that he was aware that Claimant became injured at Epoxyn in

March 2011.  He related that two individuals were hurriedly pushing a cart containing a 74

x 102 tabletop to Claimant so that he could inspect it.  But in doing so, they “knocked him

out of the way but not off of his feet.  He stood up immediately, turned, and he stretched

as if somebody had just cracked in the small of his back with a baseball bat.”  Claimant

initially refused McKelvey’s offer to send him for treatment; but within a day or two, he had

the company send him to Dr. Burnett.

Asked if he observed Claimant having problems with his lungs while at Epoxyn,

McKelvey responded:

I did . . . He was very active when he started, he was one of the hardest
workers that I had, there were a lot of twenties and thirties guys that wouldn’t
work as hard as he would; about the last month of his employment there he
just, he couldn’t keep up.

He also admitted that he was aware that Claimant was a smoker, and that he had seen

him smoke on the grounds of the plant.

Called by Claimant, Josh Laird gave inconsistent testimony concerning the length

of his tenure at Epoxyn, first stating it was “two years and ten months,” then changing it to

“two years and eight months or so,” and finally stating that he was hired from Manpower

on “September 31st"1 of 2010 and that his “last day was January 26, 2013".  Laird related

that he left Epoxyn in order to go back to college.  While he worked at the plant, Claimant
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was a co-worker.  When asked if he was aware of Claimant being injured there in March

2011, Laird responded:  “In all honesty, that would have happened months before that

because I got transferred to the fabrication department around March . . . So it couldn’t’ve

[sic] happened in March.”  Later, after re-committing to his, he agreed that he “may be

wrong” about the date.  Regardless, Laird admitted that he “was actually the one who hit

[Claimant] with the table.”

His testimony was that Claimant worked about eight to ten feet away from the ovens

and 10 to 12 feet from the oven bays.  The area surrounding Claimant was “[d]usty and it

did have chemicals in it, the phthalic anhydride, the flakes of it, the crystalized form of it.”

On “bad days,” it took on the appearance of snowflakes; other times, it looked like dust.

Laird stated that he developed breathing problems from working in the same area of the

plant as Claimant; but after six months, he transferred to the fabrication department.  He

admitted that he was supposed to wear a respirator, but did not do so.  Asked why, he

testified that it was “uncomfortable to talk and communicate with fellow employees” while

wearing one.  Once Laird transferred away from the ovens, he had residual breathing

problems; but they did not worsen.  But he also admitted that during this period, he smoked

a pack per day.

Called by Claimant, William Walker testified that he worked at Epoxyn

approximately three years, and was there throughout Claimant’s period of employment.

Asked about the air quality in Claimant’s work area, Walker replied:

From where he was, which was the flip frame, the air around there, there
was always dust particles in the air, there was always [phthalic anhydride]
floating; it was hard to see sometimes whenever you would grind the tops off,
the air, I mean, it was bad right there in that particular area.
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Because the tops had sharp edges, they had to be ground off; but there was no ventilator

around the grinder.  With respect to the powder Walker saw floating in the air, he stated:”

The [phthalic anhydride] was probably the biggest point of it because even though there

was ventilation systems over the ovens that the tops were cooked in, the ventilation

systems weren’t up to par.”  He elaborated that the ventilation system often became

clogged.  When that occurred, they were instructed to blow them out with an air hose.

Walker’s testimony was that the product in the air irritated his eyes.  However, he admitted

that he wore a respirator when working around the ovens.  But the respirator made it

difficult to talk with other people, so he took it off when doing so.  When he removed the

respirator and breathed in the surrounding it, his nose burned.  Walker added that at times,

the filter on the respirator became clogged; and when this occurred, “you could actually

taste the dust and stuff through the filters.”  He agreed that around the flip frames, there

was a lot of phthalic anhydride residue, which appeared “dirty white.”

Called by Claimant, Laura Kubik testified that she began dating Claimant in 2001,

and has been married to him since 2006.  While she agreed that he was a smoker before

going to work at Epoxyn, she insisted that he had no lung problems prior to his

employment there.  Thereafter, “it started getting bad and then after his ribs were broken,

it got excruciating for him to a point where the wheezing was so loud.”  Elaborating, she

stated:

Chuck, before he started working at Epoxyn, I mean, he did everything, he
build our house with his bare hands . . . [c]edar log cabin, you know, the big
log cabins . . . After he started working at Epoxyn, he would come home, he
would be weak, he would, and this was even before the injury, he would have
rashes on his face and on his hands where there’d be a little bit of skin was
exposed, he would wheeze.  He’d work a few days’ stretch, he’d get a few
days off, he’d start to feel where he’s a little bit better and then he’d go back
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and it’d start all over again.  After the injury, though, it got to be where I
couldn’t even sleep at night.  I would sit up because his breathing was so
loud and then it’d almost be like he’d stop breathing and then it would be so
loud like, and I couldn’t even sleep.  I mean, it just scared me to a point
where even walking from the chair to the kitchen was like a full-time job for
him, his breathing was that bad.

When asked what injury she was referring to in her testimony, Kubik replied:

That’s actually, yes, when his ribs got, when he got the broken ribs, it got to
a point where the breathing just go so much worse and then to me the whole
injury was broken ribs and then the COPD.  It went from not having to he
really couldn’t breathe.  He just literally couldn’t . . . [t]he injury to me would
be his ribs and the COPD.

Her testimony was that his breathing problems developed more quickly after the chest

injury.  While he is still able to engage in activities, they take longer to perform now.  Kubik

stated that Claimant’s lung condition has improved somewhat since the pulmonary function

test that showed that he had the lungs of a 99-year-old man; he has had another test since

then.

Kubik admitted that Claimant has been smoking ever since she first met him.  But

she hastened to add that he has never smoked more than one pack per day, that he

ceased smoking for various periods of time until stress caused him to take up the habit

again, and that he quit smoking a few weeks prior to the hearing.

Claimant testified that he is 50 years old.  In relating his work history, he stated that

he worked in a plastics factory in Illinois for 19 years.  Thereafter, he owned and operated

a sporting goods store for 17 years in Indiana.  After the murder of his son, he purchased

property in Arkansas and moved here.  During the first three months of 2009, with the aid

of his wife and father, he build a 1,500-square-foot log cabin.  In September 2010, he went

to work for Epoxyn.
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According to Claimant, the testimony of his co-workers concerning the environment

at Epoxyn was accurate.  Asked to describe his exposure to phthalic anhydride prior to

being struck by the cart, Claimant responded:

It pretty much is, the chemical is about everywhere within the pouring
department.  It gets on top of stuff, it gets under things, the only time you
really get rid of it is if you sweep the floors or clean the floors and pick it up
because it does fall down, you know, what the ventilation system does not
pick up.  The machines behind me, as I was doing the flip frame, the
machines that were making sinks behind me, a lot of times when that went,
their ventilation system would go out, it would cause the [phthalic anhydride]
to get pulled up and over to the next ventilation system, which was on the
other side of me; and of course, the [phthalic anhydride] would fall down over
you and I’d have to, you know, put the mask on if I saw it or if I smelled it; but
when you would go home, you’d still have it on your clothing.  And, of course,
by having it on your clothing, you transfer it to your vehicle; you know, it’s in
the seat of your vehicle and there were even times that we would go outside
at lunch and we’d be sitting outside where you could smoke at and eat your
lunch and all of a sudden you’d see this [phthalic anhydride] come floating
down from where pulled up through the ventilation system, expelled it out of
the building, and then just come drifting down on top of you.  And we were
actually outside.  And, I mean, so it was in the building, in the pouring
department, it was coming outside; I mean, it was about anywhere in the
plant you could probably find it, I would assume.  I mean.

He elaborated that once or twice a week, one ventilation system became clogged and the

phthalic anhydride was pulled across the room into the other system.  When tabletops

were pulled from the oven before they fully cured, the phthalic anhydride was still being

emitted and, because “it’s not directly under the oven or under the ventilation system, it’s

going to go somewhere.”

Claimant testified that he wore a mask at work, and did so more than other workers

in his area.  He added:

When I would walk in, of course, you walk in for the shift, you would observe
or try to observe what it was like.  If you saw a lot of the [phthalic anhydride],
the crystal form or the dust in the air, I would put my mask on and I would
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wear it and I would wear it until I was sweating so bad I had to remove it to,
you know wipe the sweat off my face . . . [a]nd then put it back on.”

Claimant also had to take his mask off at work not only to yell out the measurements of the

tops, but to warn workers not to pour any more molds until adjustments were make if the

tops were not meeting specifications.  In addition, he had to grind the sharp edges off the

tops.  The grinder did not have a suction device attached to pull the resulting dust away.

In describing his physical reactions to working there, Claimant stated:

Skin reactions started the first week.  I noticed coughing right away within the
first week, week and a half; I would cough a lot more than normal.  Really
didn’t start coughing blood up until about a month and a half, two months into
it.  Noticed on like a Sunday, usually the last day we worked, the third or
fourth day of the work week, getting towards the end of the shift you’d be
coughing so hard, you’d be spitting blood up in a can, the garbage can.
Didn’t happen every Sunday, but usually, I mean, it was.

He stated that Laird “was spitting so hard he was coughing up blood.”  The phthalic

anhydride irritated the eyes as well.

Asked how he came to be injured in March 2011, Claimant related:

I had just got done flipping a top, they transferred it from my cart and moved
it over to where I had to inspect it and mic [measure its thickness with a
micrometer].  I had inspected the top just fine, I went through, I miked it . . .
[a]nd it fell within specs.  I documented everything on the chart we kept, and
I was bent down along the side writing the codes on the part so when it went
to the cooling racks, it could then be transferred to the correct place or
position to where it’ll be cut into the right top . . . [I] was writing the correct
numbers on the side to identify the top, the codes and stuff, I went to stand
up and as I went to stand up, they came around the corner with the other
table and top and they hit me in the right side of my ribs and sent me flying
into the flip frame.  Really the only reason I didn’t go down is I was able to
catch myself with my left hand and I was able to catch the flip frame, which
was at that time about shoulder high.

He continued to work until he could not longer stand the pain, and was sent to Dr. Burnett.

X-rays did not show anything.  In follow-up x-rays taken later, Claimant was revealed to
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have rib fractures.  He was placed on light duty, and worked in shipping.  Claimant testified

that he was offered a job in that department, provided that he could get off light duty.  Once

he obtained the release, however, the Epoxyn official would only let him return to his

former job.  For that reason, Claimant resigned.  Since then, he has held only one job–for

a janitorial services firm.  But he had to quit because the cleaning products were

aggravating his breathing problems.

Claimant testified that just prior to going to work for Epoxyn, at 46 years, 8 months

of age, he underwent a breathing test that reflected that he had the lungs of a 47-year-old

man.  But about three weeks after his ribs were broken at work, testing showed that he

now had the lungs of a 99-year-old man.

Asked about his smoking habit, Claimant responded:

To be honest with you, I smoked off and on since I was sixteen.  I’d smoke
three/four years and quit; I quit when I was 21 when my first daughter was
born; I didn’t start smoking again until about ‘94 after I bought my business
and some financial issues, I got stressed out and started smoking.  I smoked
for a couple years and quit.  I started smoking again in 2000.  I went and
started going through a divorce, smoked until about 2003 and quit after my
divorce was final and I didn’t start smoking again until my son died [in 2008]
and I’ve smoked since.

The quantity he smokes each day has ranged from half a pack to a full pack a day.  This

was also the case when he worked at Epoxyn; but he hastened to add that on the days he

was at work, he was limited to about six to eight cigarettes because he worked a 12-hour

shift.  Asked if his smoking is related to his COPD, Claimant replied:  “Honestly, I didn’t

have the breathing issues until I went to work at Epoxyn and especially until after the rib

injury.”
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Because of the COPD, Claimant has trouble catching his breath at times.  This

causes him to become dizzy.

In his testimony, Claimant asked that the Commission direct Epoxyn to pay for the

treatment of his COPD that Dr. Burnett has ordered.

Medical Records.  The records in evidence, contained in Claimant’s Exhibit 3, reflect

the following:

On September 27, 2010, Claimant (who was listed on the report as being 46 years

old) underwent a spirometry that came back normal, gave his risk of developing COPD as

six percent (6%) and four percent (4%) if he stopped smoking, and assessed his condition

as being equivalent to 47 years.

Claimant presented on March 9, 2011 to Dr. Burnett after passing out at home the

day before.  He related that the previous Friday, he was “caught mid abd[omen] at work.”

A chest x-ray was normal except for some “mild grid artifact.”  However, subsequent films

on April 12, 2011 reflected fractures of the sixth and seventh ribs on the right, and also

showed some lateral pleural thickening over the lateral right chest–which Dr. Matt Wilson

stated “may be due to [the] rib fractures.”  That day, he continued to complain of pain in

his right posterior rib cage as the result of an accident three weeks before at work when

he was struck by a cart.  Claimant stated that he had developed a cough “[o]ver the last

few days.”  He continued to present with right chest pain, plus tightness; and on April 26,

2011, Dr. Burnett ordered a CT scan of the chest.

A spirometry taken on April 26, 2011 showed a severe obstruction, with lung age

found to be the equivalent of a 99-year-old man and a COPD risk of 96 percent (and still

95 percent if smoking were stopped).  Dr. Burnett on May 3, 2011 assigned Claimant the
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diagnoses of “(R) rib fx–COPD severe.”  On June 2, 2011, Claimant told Burnett that he

had no complaints and wanted to return to work.  The doctor wrote that the rib fracture was

improved, and released Claimant to full duty.  He underwent a pulmonary function test on

June 26, 2012.

Non-medical Records.  In a publication by the United States Environment Protection

Agency last updated on November 6, 2007 and contained in Claimant’s Exhibit 4, phthalic

anhydride is described in pertinent part as having the following health effects:

Hazard Summary–Created in April 1992; Revised in January 2000
Exposure to phthalic anhydride may occur during its use as a chemical
intermediate in the plastics industry.  The acute (short-term) effects from
exposure to phthalic anhydride in humans consists of irritation to the eyes,
respiratory tract, and skin, but no permanent injury is observed.  Chronic
(long-term) effects observed in workers exposed to phthalic anhydride
included conjunctivitis, rhinitis, rhinoconjunctivitis, bronchitis, and irritation
of the skin and mucous membranes of the respiratory tract.  Animal
studies indicate that chronic exposure to phthalic anhydride vapor causes
congestion, irritation, and injury to lung cells.  No studies are available on the
reproductive, developmental, or carcinogenic effects of phthalic anhydride
in humans.  EPA has not classified phthalic anhydride for carcinogenicity.

. . .

Health Hazard Information
Acute Effects:

! Phthalic Anhydride is irritating to the eyes, respiratory tract, and the
skin in humans, but no permanent injury is observed.  Since phthalic
anhydride has no effect on dry skin, but burns wet skin, it has been
suggested that the actual irritant is phthalic acid, which is formed on
contact with water.

! Tests involving acute exposure of rats have shown phthalic anhydride
to have moderate acute toxicity.

Chronic Effects (Noncancer):
! Conjunctivitis, rhinitis, rhinoconjunctivitis, bronchitis, and irritation of

the skin and mucous membranes of the respiratory tract have
been observed in workers exposed to phthalic anhydride.  Other
effects observed in workers clinically exposed to phthalic anhydride
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were occasional bloody sputum, emphysema, lower blood pressure,
and minor signs of central nervous system (CNS) excitation.

! Animals exposed to heated phthalic anhydride experienced
congestion, irritation, and injury of lung cells.

! Hypersensitivity of guinea pigs to phthalic anhydride dust has been
reported, with bronchoconstriction, transiently increased respiratory
rate, and elevated IgG antibodies observed following an inhalation
challenge.

(Emphasis added)

ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on March 17, 2014 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act (the “Act”) that provide for the establishment of administrative law

judges are unconstitutional.  Respondents have argued that this motion is without merit.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

progeny.  Claimant has not sought to distinguish Long or to argue that it should be

modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Whether Claimant sustained a compensable pulmonary injury in the form of COPD.

Claimant has alleged that he has been diagnosed with COPD, and that it was

caused by his job at Epoxyn.  Respondents deny this.  The contentions of Claimant shed

no light on whether he is contending that he contracted COPD as the result of a specific

incident at Epoxyn, whether it was gradual-onset in nature, or a combination of the two.
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In his testimony, Claimant alluded to both theories; with respect to specific incident, he

testified that he did not have problems “until I went to work at Epoxyn and especially until

after the rib injury.”  He added some hearsay testimony (to which Respondents did not

object) concerning what one of his physicians explained to him about this; but because

nothing of this nature is reflected in his medical records in evidence, I am assigning no

weight to it.  As for the gradual-onset theory, Claimant testified at length to his exposure

to phthalic anhydride at the plant and to the COPD he states he developed thereafter.

Specific Incident.  With respect to the specific-incident theory, the applicable statute

is Ark. Code Ann. § 11-9-114 (Repl. 2012).  This reads:

(a)  A cardiovascular, coronary, pulmonary, respiratory, or cerebrovascular
accident or myocardial infarction causing injury, illness, or death is a
compensable injury only if, in relation to other factors contributing to the
physical harm, an accident is the major cause of the physical harm.

(b)(1)  An injury or disease included in subsection (a) of this section shall not
be deemed to be a compensable injury unless it is shown that the exertion
of the work necessary to precipitate the disability or death was extraordinary
and unusual in comparison to the employee’s usual work in the course of the
employee’s regular employment or, alternatively, that some unusual and
unpredicted incident occurred which is found to have been the major cause
of the physical harm.

(2)  Stress, physical or mental, shall not be considered in determining
whether the employee or claimant has met his or her burden of proof.

(Emphasis added)  See Mountain Home Mfg. v. Hafer, 66 Ark. App. 127, 991 S.W.2d 127

(1999).

Gradual Onset.  Alleged gradual-onset lung injuries are analyzed under the test for

an occupational disease.  See, e.g., Ring v. Stone & Sons Monument, 2005 AWCC 94,

Claim No. F305003 (Full Commission Opinion filed May 10, 2005).  In defining this cause

of action, Ark. Code Ann. § 11-9-601(e)(1)(A) (Repl. 2012) provides:
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(A) “Occupational disease”, as used in this chapter, unless the context
otherwise requires, means any disease that results in disability or death and
arises out of and in the course of the occupation or employment of the
employee or naturally follows or unavoidably results from an injury as that
term is defined in this chapter.

A causal connection between Claimant’s job and the disease must be established by a

preponderance of the evidence.  Id. § 11-9-601(e)(1)(B).  In setting parameters concerning

such a claim, the statute further reads:

An employer shall not be liable for any compensation for an occupational
disease unless . . . [t]he disease is due to the nature of an employment in
which the hazards of the disease actually exist and are characteristic thereof
and peculiar to the trade, occupation, process, or employment and is actually
incurred in his or her employment.  This includes any disease due to or
attributable to exposure to or contact with any radioactive material by an
employee in the course of his or her employment[.]

Id. § 11-9-601(g)(1)(A).  An occupational disease is characteristic of an occupation,

process or employment where there is a recognizable link between the nature of the job

performed and an increased risk in contracting the occupational disease in question.

Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).  Such diseases

are generally gradual rather than sudden in onset.  Hancock v. Modern Indus. Laundry, 46

Ark. App. 186, 878 S.W.2d 416 (1994).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The standard

“preponderance of the evidence” means the evidence having greater weight or convincing

force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).
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A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The medical evidence before me clearly establishes that Claimant was not

diagnosed as having COPD until after he went to work at Epoxyn–and, more specifically,

until after he sought treatment in the aftermath of the cart incident at work.  The parties

have stipulated that Claimant suffered rib injuries as a result of this; and the medical

records contain objective findings in the form of rib fractures found on the second set of

chest x-rays.  “COPD” is defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 530 (30th

ed. 2003) as “any disorder characterized by persistent or recurring obstruction of bronchial

air flow, such as chronic bronchitis, asthma, or pulmonary emphysema.”  In turn, “chronic”

is defined as “persisting over a long period of time.”  Id. At 363.

With regard to the specific-incident aspect of this claim, the only evidence tying

Claimant’s collision with the cart (and his resulting rib fractures) and his COPD diagnosis

is his testimony that his breathing issues became more pronounced after this incident

(which his wife, Kubik, corroborated) and the simple fact that the diagnosis came after he

sought treatment because of the collision.  Again, Claimant at the hearing offered hearsay
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testimony, allegedly from one of his physicians, concerning why such an occurrence would

lead to lung problems; but again, I do not assign any weight to this because no such

statements are present in his medical records.  Simply put, I do not find that the credible

evidence establishes a “major” causal connection–as it must–between the incident and the

pulmonary injury.  Such a belief by Claimant, no matter how sincere, is not a substitute for

credible evidence.  See Graham v. Jenkins Engineering, 2004 AWCC 46, Claim No.

F112391 (Full Commission Opinion filed March 12, 2004). This portion of the claim must

thus fail at the outset.

The gradual-onset aspect, however, is a different matter entirely.  Claimant was

diagnosed on May 3, 2011 by Dr. Burnett as having “severe” COPD.  He has readily

admitted that he is a longtime smoker; and his medical records reflect that he has

disclosed this to his providers.  Such a fact might be expected to foreclose a claim for job-

induced COPD.  See, e.g., Sisco v. Allen Canning Co., 1994 AWCC 61, Claim No.

E302081 (Full Commission Opinion filed July 20, 1994)(claimant whose COPD claim

rejected characterized as being a “tobacco abuser”).  But here, Claimant underwent a

spirometry study on September 27, 2010 as a precursor to beginning work at Epoxyn.

Again, the study was normal, or essentially normal, with his lungs being assigned the

equivalent age of his true chronological age.  Contemporaneous with this, Claimant helped

build a log cabin.  Yet just seven short months later, after working at Epoxyn during this

interim, he underwent a second spirometry that yield much different results.  He was

assessed as having the lungs of a 99-year-old man.  Burnett gave him his “severe” COPD
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diagnosis just days later.  Based on this, I do not find that Claimant’s cigarette smoking

habit played a causative role in his developing COPD.

What does the evidence show as the cause of the lung condition?  Without

question, it was Claimant’s exposure to phthalic anhydride at Epoxyn that resulted in his

suffering from COPD.  The hearing witnesses who worked at the plant–whom I

credit–corroborated Claimant’s testimony–which I also credit–concerning the abundant

presence of phthalic anhydride  in both solid and gaseous form in the area where he

worked.  His assignment at the flip frame put him in close proximity to the ovens, where the

tabletops (which contained phthalic anhydride) were baked/cured.  Although there was a

ventilation system in place, the witnesses described the filters becoming frequently

clogged.  As a result, they were blown out–which distributed the product in the air.  At other

times, the ventilation system was not used.  The solid form of the phthalic anhydride took

on the appearance of “snow.”  The “drifts” of the “snow” were around Claimant’s work area.

He described the substance as also falling on him at times when he was even outside the

plant.  The phthalic anhydride clung to his clothes and contaminated his vehicle.

And he was exposed to the substance in gaseous form as well.  This was due to,

inter alia, phthalic anhydride vapor or steam escaping from the ovens when they were open

and closed and to vapor being emitted from inadequately cured tabletops that Claimant

examined.

While Claimant wore a respirator at work, the credible testimony showed that he had

to remove it at times to speak with co-workers and to wipe sweat off his face.  I find that
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the credible evidence reflects that he breathed in phthalic anhydride while in the course

and scope of his employment at Epoxyn.

I also credit Claimant’s testimony concerning his development of breathing problems

after going to work there.  This is corroborated by Kubik.  And I similarly credit McKelvey’s

testimony that others at the plant developed similar problems.  Claimant cited the symptom

he developed of coughing up blood–which he observed in Laird as well.  This is certainly

probative, as the EPA publication on phthalic anhydride quoted above cites “occasional

bloody sputum” as a possible effect of chronic exposure to the substance.

The EPA publication also documents other physical problems resulting from long-

term exposure to phthalic anhydride.  This includes bronchitis and irritation of the mucous

membranes of the respiratory tract, among other ailments.

After consideration of all of the above evidence, I find that Claimant has proven by

a preponderance of the evidence that he sustained a compensable gradual-onset lung or

pulmonary injury in the form of COPD as the result of his exposure to phthalic anhydride

at Respondent Epoxyn.  COPD meets the definition of “occupational disease” quoted

above.  The evidence preponderates that there is a causal connection between Claimant’s

job there and the COPD.  Finally, I credit the EPA publication in evidence, which shows

that the disease is characteristic of, or peculiar to, one exposed to phthalic anhydride.  The

link between the two is readily apparent here.  In sum, Claimant has met his burden of

proof here.

C. Whether Claimant is entitled to reasonable and necessary medical treatment.
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Claimant has contended that he is entitled to reasonable and necessary medical

treatment of his COPD under the direction of Dr. Burnett.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

After reviewing the treatment of his COPD that is in evidence, I find that Claimant

has proven by a preponderance of the evidence that all of it was reasonable and

necessary.  I further find that Claimant has proven his entitlement to additional reasonable

and necessary treatment of his COPD by Dr. Burnett.

CONCLUSION AND AWARD

Respondents are directed to pay/furnish benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to
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Ark. Code Ann. § 11-9-809 (Repl. 2012).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


