
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G301300

EDWARD HORINE, EMPLOYEE   CLAIMANT
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 OPINION FILED JUNE 3, 2014     

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,  Sebastian
County, Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood, Arkansas.

Respondent represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 11, 2014, the above captioned claim came before the Workers’ Compensation

Commission in Fort Smith, Arkansas, for a hearing.  A pre hearing conference was conducted on

July 2, 2013, and a pre hearing order filed on July 3, 2013.  A modified copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1 and without an objection made part of the record.

The parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 26, 2013, the relationship of employee-employer-carrier existed among

the parties.

3. The claim is controverted in the entirety.

4. The average weekly wage is $749.04 and TTD is $499.

5. The respondent and claimant stipulate that the claimant received $4728.00 in short

term disability and that the respondent is entitled to a credit under A.C.A §11-9-411.

The following issues are to be litigated:

1. Whether the claimant sustained a compensable injury to his right shoulder.

2. The claimant’s entitlement to medical expenses.

3. Attorneys’ fees.
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4. Whether the claimant is entitled to TTD from May 8, to July 31, 2013.

The claimant contends that he is entitled to TTD and reasonable and necessary medical

treatment related to the injury to his right shoulder which occurred on January 26, 2013, and which

arose out of and in the course of his employment with the Respondent Employer.  He is also entitled

to a statutory attorney’s fees.

The respondents contend that the claimant has a long history of right shoulder problems prior

to the alleged date of injury.  He underwent and MRI in May of 2010, which showed the same rotator

cuff abnormality and thinning of the supraspinatus tendon that he presently suffers from.  Also, he

had fluid in the bursa and degenerative changes on that date.

The stipulations agreed to by the parties are hereby accepted as fact.  From a review of the

record including medical reports, documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the witness and his demeanor, the

following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 55-year-old male.  He was employed with the respondent on January 26,

2013 as a test house wire tester(T. 7).  The claimant testified his job duties included removing staples

off every carrier, scanning tags, breaking wire in the tensile tester, checking the diameter of the wire,

checking the weight of the wire coating and recording all information including weight.  He also

placed tags on each carrier(T. 7).  This work took place on an assembly line.  In January of 2013,

production was running at 200 carriers a day(T. 7).  The claimant performed the above actions on

each of the carriers coming down the assembly line(T. 8). The claimant worked a schedule of 7:00

a.m. until 7:00 p.m. three days on, four days off, four days on, three days off(T. 8).  The claimant

stated that he was injured on January 26, 2013.  On that date, the claimant was standing up next to

the carriers as they came into the test house.  He was reaching out to remove the wire from the

carrier.  The claimant noted that a particular carrier had come in with the tag and the wire hooked

to the back side.  He could not see what it was.  The claimant stated that the wire was large in
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diameter and he had to pull and jerk on the wire to get it of come loose from the carrier.  He then had

to bring it around in front so that he could scan the tag(T. 8).  The claimant added that when he

pulled and jerked the wire, his shoulder popped.  His right shoulder was immediately painful and he

let go of the wire(T. 9).  The claimant stated that he had to “wait for a minute with my arm down for

the pain to stop...”(T. 9).  The claimant stated that the carriers were taller than him and he was

reaching to the opposite side of the carrier(T. 9-10).  He added that he had to lean “way over” to

disconnect the wire to bring it in front of him(T. 10).  The claimant reported the incident to Leonard

Brumley and filed a written report( Cx 1, p. 4).  The claimant stated that after making the injury

report, he stayed in the test house and continued working.  The claimant called his supervisor [Tim

Organ], at home, to let him know what had happened(T. 12-13).  The claimant’s supervisor sent

someone to help him finish out the day(T. 13).  The claimant testified that the next day, his

department manager, Gary Boss, came in and “physically looked him over” in front of witnesses in

the test house.  He added that Mr. Boss had him take his shirt off and looked at his shoulder(T. 13-

14).  The claimant was not sent to the doctor( Cx 1, p. 9).  The claimant finished a 12-hour shift on

Sunday, with help and without use of his right shoulder.  He then left work and returned for his

Monday morning shift(T. 14).  The claimant filed a Form AR-N on February 7, 2013( Cx 1, p. 7).

The claimant testified that he continued to try to get the respondent to send him to the doctor.  He

added that he sent emails to his department manager and supervisor trying to get medical attention(T.

14).  The claimant could not remember if he sent the emails to Joe Keith, the plant safety

supervisor(T. 14-15).  The claimant continued that Mr. Keith had come to the test house on Saturday

and “looked him over”(T. 15). The claimant was not sent to the doctor by Mr. Keith(T. 15).  The

respondents called Les Baker, the Human Resource Manager for the respondent,  as witness (T48).

The witness stated that the claimant had told him that he had been hurt reaching out to get a tag.  He

stated that he understood he was reaching at chest level(T. 49).  He stated the claimant reported a

pop and pain(T. 49).  The claimant testified that he had a prior workers’ compensation injury to his

left shoulder and he understood the procedure for filing a claim(T. 16). The joint medical records
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reflect the left shoulder injury( Jx 1, p. 1-18).  The claimant also had prior right shoulder problems

in 2010(T. 18).  The claimant stated he was working for the respondent on the galvanizing floor 2010

and hurt his right shoulder pulling wire(T. 19).  The claimant stated he reported the injury and saw

a physical therapist related to that injury(T. 19).  The claimant had an MRI as a result of the 2010

injury.   The claimant stated, during cross examination, that he did have shoulder issues between

2010 and 2013, but that he was able to work during that time.  The claimant confirmed he had right

shoulder issues in March of 2011.  He stated that he had hurt his shoulder while working on his truck

and saw Dr. William Hayes(T. 27) He added that he was not in the galvanizing the department and

was not putting stress on his shoulder (T.34).  The claimant stated that he did see the doctor several

times and did tell him that his shoulder hurt.  He added, however, that he had said it was getting

better(T. 35).  The record of the 2010 MRI reflects that the claimant suffered from a rotator cuff

abnormality and a thinning of the supraspinatus tendon with a one centimeter perforation.  The

notation reflects that the claimant had a partial tear and fluid in the subdeltoid/subacromial bursa.

Furthermore, the MRI showed that the claimant has  mild acromioclavicular degenerative changes

and noted that the long head of the biceps tendon appeared to have slipped  from its roof( Jx 1, p.

28).  The claimant stated that he was given a job to accommodate his right shoulder issues(T. 20).

The claimant continued that it was two or three years from the time he left the galvanizing

department until he hurt his shoulder in 2013.  He added that he did not have right shoulder issues

during those two or three years, miss work due to his shoulder or have help to do his job(T. 21, 26).

The claimant stated that the pain he suffered in 2010 was a nagging pain, but he was able to work

through it.  He added it lasted about a month and then he was back to normal(T. 22).  The claimant

stated that when he was injured in 2013, he couldn’t lift his arm, put it out or reach(T. 22).  He could

not rotate his shoulder and the weight of his arm hanging caused pain(T. 22).  The claimant saw Dr.

Hayes in March of 2011.  At that visit, the claimant stated that he had shoulder pain from work, and

had a previous MRI( Jx 1, p. 31).  Dr. Hayes notes from June of 2011 reflect that the claimant had

a long history of degenerative joint disease of the shoulders.  He noted that the right shoulder was



G301300 - Horine 5

continuing to cause him trouble( Jx 1, p. 30).  The claimant agreed that he had declined surgery,

stating he “wasn’t hurting that bad”( Jx 1, p. 30; T. 29).  The claimant continued to see Dr. Hayes

and the records from October 6, 2011 reflect that the claimant had worsening right shoulder pain(

Jx 1, p. 34).  Additionally, Dr. Hayes noted that the claimant had shoulder problems for over a year

with recent radiating pain into the right elbow( Jx 1, p. 34).  The claimant reported that the shoulder

pain was impeding his ability to perform his job( Jx 1, p. 34).  On October 28, 2011, Dr. Hayes notes

reflect that the claimant reported that his right shoulder pain was better but was still very painful with

certain lifting movements( Jx 1, p. 35).  In November of 2011, the claimant reported that he had less

anxiety and that seemed to make his shoulder pain less noticeable ( Jx 1, p. 36).  On January 29,

2013, shortly after his alleged injury, the claimant saw Dr. Vera Collins (T. 17; Jx 1, p. 38).  He

added that he told Dr. Collins how he got hurt at work.  Dr. Collins notations from January 29,

reflect that the claimant had right shoulder pain.  She noted that this was a recurrent problem.

Additionally, Dr. Collins noted that the claimant’s current issues began more than a week prior to

his January 29 office visit.  She also noted it had been gradually worsening for several months.  The

claimant continued that he did not know where Dr. Collins got the information about a month’s

worth of pain(T. 17).  Dr. Collins also noted that the claimant had a history of trauma in the form

of repetitive heavy lifting, but no history of overt trauma( Jx 1, p. 38).  Dr. Collin’s preliminary

assessment was one of degenerative joint change of the AC joint( Jx 1, p. 40).  Dr. Collins ultimately

referred him to Dr. Bylak(T. 17).  The claimant testified that he did not tell Dr. Bylak about his prior

shoulder problems(T. 40).   He stated that he did not think it was relevant(T. 41).  In February of

2013, Dr. Bylak noted that the claimant was still working and had increased pain since onset in

January of 2013( Jx 1, p. 41).  Additionally, he noted no obvious deformities of the shoulder but

tenderness of the AC joint( Jx 1, p. 41).  Dr. Bylak performed surgery on the claimant in May of

2013 and released the claimant to return to work on July 31, 2013(T. 18; Jx 1, p. 52, 60). Dr. Bylack

gave a deposition in this matter on September 26, 2013( Jx, p. 2).  He stated that at the time of his

examination and evaluation of the claimant he was not given the claimant’s past history( Jx 2, p. 10).
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Dr. Bylak testified that the claimant’s history was not consistent with the claimant’s statement that

he had not had shoulder issues prior to January of 2013( Jx, 2 p. 18).  Additionally, Dr. Bylak

compared the 2010 MRI with a 2013 MRI,  he had ordered.  He noted, “The only thing different

about this MRI from 2010 and this one from 2013 is that there’s a bigger tear of a complete tear of

the rotator cuff supraspinatus tendon, whereas in 2010 there’s a partial tear or an incomplete tear”(Jx

2, p. 19; Jx 1, p. 28, 49).  Dr. Bylak went on to state that many times the MRI would show an

incomplete tear, as the 2010 MRI showed, and when he began surgery he would find a complete tear.

He added that an MRI was a good study, but not perfect.   Dr. Bylak also testified that the kind of

damage that the claimant suffered from usually did not occur from a single event( Jx 2, p. 26).  He

added that based on the history provided at the deposition, it was possible that the claimant’s

shoulder issues were the result of recurrent problems over several months that had been gradually

worsening( Jx 2, p. 27).  In a clinic note dated August 20, 2013 prior to his deposition, Dr. Bylak

opined that the claimant’s shoulder pain and issues were caused by an acute event at work( Jx 1, p.

61).  The claimant testified that he returned to work on July 31, 2013 and continued to work until

he was terminated in October(T. 18, 22).  The claimant stated, on the day of hearing, that his

shoulder was very good and he felt the surgery was successful(T. 23).  

DISCUSSION

The Commission has been asked to determine if the claimant suffered a right shoulder injury

on January 26, 2013 while working for the respondent.  Arkansas Code Annotated §11-9-

102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or external physical harm to the
body  . . .  arising out of and in the course of employment and which
requires medical services  or results in disability or death. An injury
is accidental only if it is caused by a specific incident and is
identifiable by time and place of occurrence.”

The claimant must prove by a preponderance of the evidence that he sustained a compensable

injury as defined under A.C.A. §11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A Preponderance

of the evidence means the evidence having greater weight or convincing force. Smith v. Magnet
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Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore, to be compensable under

the same burden, the claimant must prove that the existence of  physical injury or damage is

supported by medical evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury must

be established by medical evidence.  The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are defined in A.C.A. §11-9-102(16)(A)(i),

as those findings which cannot come under the voluntary control of the patient.  The statute requires

medical opinions addressing compensability, must be stated within a reasonable degree of medical

certainty, A.C.A. §11-9-102(16)(B).  Here, the claimant has a long history of right shoulder issues.

The medical records and claimant’s testimony confirm that he began to complain about right

shoulder issues in 2010.  Additionally, it is clear from a review of the physician’s notations the

claimant was complaining of right shoulder issues in 2011 and into 2012.  While the claimant

disagreed with Dr. Collins assessment, she noted in her January 2013 records that the claimant had

shoulder issues for several months prior.  Based on the claimant’s history of shoulder complaints,

I find Dr. Collins reports credible.  Furthermore, the claimant was complaining about his right

shoulder from 2010 well into 2012.  There is no doubt that there are many objective medical findings

in the record.  However, these findings do not support a finding that the claimant’s disability and

need for treatment was the result of the accident that occurred on January 26, 2013.  This claimant

clearly had a degenerative shoulder condition that pre dated the incident he reported on January 26,

2013.  In reviewing the evidence in this matter, I cannot ignore the opinions and records submitted

from Dr. Bylak.  There is no question that he felt that the claimant had a shoulder condition that

required surgery.  That surgery was successful by all accounts.  Dr. Bylak opined in a letter dated

August 29, 2013, that he felt that the claimant’s condition was due to the acute injury at work that

he had reported.  However, a month later, Dr. Bylak testified, under oath, that he was not aware of

the claimant’s history during his treatment.  He went on to agree that the claimant’s condition, based

on the new history he had learned, could have been caused gradually over several months.

Furthermore, he was unsure that the level of damage to the claimant’s shoulder could have been
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caused by one event of reaching, as described on January 26, 2013.  Clearly, Dr. Bylak’s opinion,

by letter dated August 29, 2013, was rendered prior his knowledge of the claimant’s full history.  Dr.

Bylak compared the claimant’s 2010 MRI and the 2013 MRI.  He noted that the only difference was

that the 2013 MRI revealed a larger tear.  The MRI findings from 2010 and 2013 were essentially

the same, the claimant had degenerative changes to his shoulder.   The claimant had degenerative

right shoulder issues and by 2013 the 2010 tear was larger.  Dr. Bylak with the 2013 surgery, treated

all the same symptoms evident in the 2010 MRI, noting only that the tear was larger.  This claimant

clearly has a pre-existing shoulder condition.  Arkansas courts have long held that a pre-existing

condition can be aggravated by a new injury or incident resulting in a compensable injury.  However,

the new injury or incident must be the major cause of the claimant’s condition and need for

treatment.  The Arkansas Court of Appeals has addressed the issue of pre-existing conditions and

major cause.  In Leach v. Cooper Tire & Rubber Co., 2011 Ark. App. 571, the claimant had a pre-

existing condition prior to an accident.  The Court found that employers take employees where they

find them and employment circumstances that aggravate a pre-existing condition are compensable.

Citing Heritage Baptist Temple v. Robinson, 82 Ark. App. 460, 120 S.W.3d 150(2003).

Furthermore, the Court held that when a pre-existing asymptomatic condition becomes symptomatic

because of an injury, the major cause requirement is satisfied and compensability follows.

Substantial evidence of a compensable injury must still exist in the form of objective medical

findings.  As previously stated, while there are numerous objective medical findings here, none of

those findings support a finding that the January 26, 2013-incident caused the claimant’s need for

treatment.  Here, the evidence convinces me that the claimant was not asymptomatic at the time of

the January 26, 2013-incident.  The claimant was symptomatic well into 2012.  He made numerous

complaints from 2010 forward regarding continuing right shoulder pain.  While the claimant

disagreed with her findings, Dr. Collins noted in January of 2013 that the claimant had recurring

right shoulder pain for several months prior.  The claimant, in this matter, while suffering from a

recurring and degenerative right shoulder condition was not asymptomatic in January of 2013.
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Therefore, the major cause requirement has not been met.  The incident on January 26, 2013 was not

the cause of the claimant’s disability and need for treatment.  Therefore, the claimant did not suffer

a compensable injury to his right shoulder on January 26, 2013.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by a preponderance of the evidence that he sustained

a compensable injury to his right shoulder on January 26, 2013. I do not find that the

claimant’s pre-existing condition was asymptomatic prior to January 26, 2013.  His

condition was not aggravated and made symptomatic by the incident on January 26,

2103.  Therefore, I cannot find that the incident on January 26, 2013 was the major

cause of the claimant’s disability and need for treatment.  Indeed, while there are

many objective medical findings in this matter, none of them present a causal

connection between the claimant's disability and need for treatment and the incident

that occurred on January 26, 20213.

2. Having found that the claimant did not suffer a compensable right shoulder injury on

January 26, 2013, the issues of TTD and entitlement to medical benefits are moot.

3. The claimant’s attorney is not entitled to an attorney fee based on the above findings.

ORDER

Based on the foregoing findings and conclusions of law, I have no other choice but to deny

and dismiss this claim in its entirety.

IT IS SO ORDERED.

__________________________
Amy Grimes
Administrative Law Judge
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