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STATEMENT OF THE CASE

On December 4, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on September 9, 2013.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about

September 16, 2010, when Claimant sustained a compensable right knee

injury.

3. The claim was accepted as a compensable medical-only one and medical

benefits were paid pursuant thereto.

Issues

The parties discussed the issues set forth in Commission Exhibit 1.  With one added

at the hearing, the following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether this claim is barred by the statute of limitations.

3. Whether Claimant is entitled to additional treatment under Dr. Chris Arnold.

All other issues have been reserved.

Contentions

With the addition of contentions by the parties at the hearing, their respective

contentions now read:

Claimant:

1. Claimant contends that he is entitled to the surgery recommended by Dr.

Chris Arnold, as it is reasonable and necessary and related to his

compensable injury.

2. Claimant filed claims related to injuries alleged to have taken place in 2007

and 2008.  But those claims were later dismissed.  The statute of limitations

does not bar the instant claim.
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Respondents:

1. Respondents contend that the surgery requested is not reasonable,

necessary or related to claimant’s work injury.  The surgery is related to

claimant’s pre-existing condition and symptoms and not the work injury.

2. Claimant’s claim filing referenced a 2007, a 2008, and a 2010 injury.  The

additional treatment he is seeking is related to the alleged 2007 and/or 2008

injuries, which are barred by the statute of limitations.

3. Claimant voluntarily left employment with Respondent Harness Roofing in

June 2011, and did not treat anywhere from December 2010 until April 2013.

Respondents contend that any subsequent treatment is not their

responsibility because he was no longer their employee at the time of the

April 2013 complaints.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.
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1 Per Commission policy, this exhibit and Claimant’s Exhibit 3, separately bound,
have been retained in the Commission’s files.

4. The evidence preponderates that the instant claim–the only one before

me–is not barred by the statute of limitations.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to the surgery recommended by Dr. Christopher Arnold at

Respondents’ expense because he has not shown that the procedure is

causally related to his compensable knee injury of September 16, 2010.

CASE IN CHIEF

Summary of Evidence

The hearing witnesses were Claimant, Jane Tiefel and Mike Dees.  I permitted

Claimant to proffer the testimony of Patrick Hopkins; but because he was not identified as

a potential witness at least seven days prior to the hearing, per the prehearing order, the

testimony was not admitted into evidence.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter dated

November 25, 2013 from Respondents’ counsel to the Commission concerning their

additional contentions, consisting of one page; Claimant’s Exhibit 1,1 his November 20,

2013 motion to recuse, brief in support thereof, and attached documentation, consisting

of 394 pages; Claimant’s Exhibit 2, correspondence pertaining to his constitutional issue,

consisting of one index page and six numbered pages thereafter; Claimant’s Exhibit 3, the

transcript of the November 19, 2012 hearing on Joseph P. Hopkins v. Harness Roofing,

Inc., AWCC Nos. F810106, G103399 and G103400, consisting of 10 transcribed pages
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and 34 pages of exhibits thereto; Respondents’ Exhibit 1, their December 2, 2013

response to the Motion to Recuse, consisting of four numbered pages; Respondents’

Exhibit 2, a compilation of Claimant’s medical records, consisting of two index pages and

43 numbered pages thereafter; and Respondents’ Exhibit 3, non-medical records including

Claimant’s April 22, 2011 claim letter, his Forms AR-C, his unemployment benefits records

from the State of Arkansas Department of Workforce Services, his March 15, 2013

change-of-physician order from the Commission, and voluntary separation of employment

form from Harness dated June 3, 2011, consisting of one index page and 33 numbered

pages thereafter.

In addition, I have blue-backed the following to the record:  the November 20, 2012

opinion of Administrative Law Judge Chandra Black in Joseph Hopkins v. Harness Roofing,

AWCC Nos. F810106, G103399 & G103400, consisting of four numbered pages;

Claimant’s post-hearing brief dated December 12, 2013, consisting of three pages; and

Respondents’ post-hearing brief dated December 23, 2013, consisting of four pages.

ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on November 22, 2013 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.  Respondents have argued that this motion is frivolous.
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The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

progeny.  Claimant has not sought to distinguish Long or to argue that it should be

modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

Respondents have also asked that Claimant be assessed costs for filing a frivolous

motion.  Arkansas Code Annotated § 11-9-717 (Repl. 2012) reads in pertinent part:

11-9-717. Attorney's signature.

(a)(1)(A) Every claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading, motion,
and other paper of a party represented by an attorney shall be signed by at
least one (1) attorney of record in his or her individual name, whose address
shall be stated.

. . .

(2) The signature of an attorney or party constitutes a certificate by
him or her that:

(A) He or she has read the claim, request for benefits, request for
additional benefits, controversion of benefits, request for a hearing, pleading,
motion, or other paper;

(B) To the best of his or her knowledge, information, and belief formed
after reasonable inquiry, it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification, or
reversal of existing law; and

(C) It is not interposed for any improper purpose, such as to harass
or to cause unnecessary delay or needless increase in the cost of litigation.

. . .

(4) If a claim, request for benefits, request for additional benefits,
controversion of benefits, request for a hearing, pleading, motion, or other
paper is signed in violation of this rule, the Workers' Compensation
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Commission, including administrative law judges, upon motion or upon their
own initiative, shall impose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may include an order to pay
to the other party or parties the amount of reasonable expenses incurred
because of the filing of a claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading, motion,
or other paper, including a reasonable attorney's fee.

(Emphasis added)

In a decision in a claim involving the same counsels as those at bar, and an identical

motion to recuse, the Full Commission wrote:

The Full Commission also affirms the administrative law judge's finding that
the Workers' Compensation Act is constitutional.  The Arkansas Court of
Appeals has repeatedly rejected counsel's arguments that the Arkansas
Workers' Compensation Act is unconstitutional.  See Sykes v. King Ready
Mix, Inc., 2011 Ark. App. 271, ___ S.W.3d ___ (2011); Rippe v. Delbert
Hooten Logging, 100 Ark. App. 227, 266 S.W.3d 217 (2007); Murphy v.
Forsgren, 99 Ark. App. 223, 258 S.W.3d 794 (2007); Long v. Wal-Mart
Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).  The respondents
contend that they should be awarded their costs in expense of responding
to counsel's repeated arguments regarding constitutionality of the Act, but
the respondents do not cite any authority allowing the Commission to assess
costs in this regard.  However, the Full Commission in the future will
consider a properly-raised motion for costs and/or sanctions if counsel
for the claimant continues to attach excessively voluminous and
irrelevant exhibits in support of discredited constitutional arguments.

Olsen v. Ash Flat Nursing & Rehab., 2012 AWCC 16, Claim No. F908485 (Full

Commission Opinion filed February 15, 2012)(emphasis added).  However, in a

subsequent decision again involving the same issue and counsels, the Full Commission

elected not to impose sanctions.  See Strother v. LaCroix Optical, Inc., 2013 AWCC 18,

Claim No. F406963 (Full Commission Opinion filed February 12, 2013)(McKinney, Comm’r,

concurring), aff’d, 2013 Ark. App. 719, ___ S.W.3d ___.  In the case at hand, I do not find

that sanctions are warranted here.
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B. Whether this claim is barred by the statute of limitations.

Respondents have alleged that the additional treatment that Claimant is seeking in

this action relates to injuries he sustained in 2007 and/or 2008, and that those alleged

injuries are barred by the statute of limitations.  Claimant, in turn, has contended that the

2007 and 2008 injuries were the subjects of separate claims, and that those claims have

been dismissed.

In the instant action, the only injury that is before me is a right knee injury that the

parties have stipulated (a) is compensable and (b) occurred on September 16, 2010.  In

a letter dated April 22, 2011 that is part of Respondents’ Exhibit 3, Claimant’s counsel sent

a letter to the Commission that alleged he suffered right knee injuries “on or about”

February 15, 2007, May 15, 2008, and September 23, 2010.  Claimant’s Exhibit 3 reflects

that in conjunction with this letter, Claimant filed separate Forms AR-C for each of the

above injuries.  The claim for the alleged 2007 injury was assigned the number G103399,

the alleged 2008 injury was assigned the number G103400, and the injury at bar was

assigned the above number: G103688.

On October 17, 2012, counsel for Respondent Harness (and Union Insurance

Company, who apparently was the company’s workers’ compensation carrier during the

applicable period) moved for dismissal of Claim Nos. F810106 (concerning an injury

alleged to have occurred on June 24, 2008), G103399 and G103400.  The motion was

grounded in AWCC R. 099.13 and Ark. Code Ann. § 11-9-702(a)(4) & (d) (Repl. 2012).

On October 25, 2012, Claimant’s counsel sent a letter to the Commission, “agree[ing] to

dismiss the above referenced claims, as it is clear that these claims are barred by the



Hopkins - Claim No. G103688 9

Statute of Limitations.”  A hearing on the motion took place on November 19, 2012.  In an

opinion filed on November 20, 2012, Administrative Law Judge Chandra Black dismissed

all three claims with prejudice.  In so doing, she found not only that Claimant had failed to

prosecute the claims, but that they were barred by the statute of limitations.

Because the claims concerning the alleged 2007 and 2008 injuries are not before

me–and have been dismissed, in any case–there is no need to analyze them any further

in the context of this issue.  As for the 2010 injury, which Respondents accepted, the

applicable provision of the Arkansas Workers’ Compensation Act here is Ark. Code Ann.

§ 11-9-702(b)(1) (Repl. 2012), which reads:

In cases where any compensation, including disability or medical, has been
paid on account of injury, a claim for additional compensation shall be barred
unless filed with the commission within one (1) year from the date of the last
payment of compensation, or two (2) years from the date of the injury,
whichever is greater.

Clearly, the April 2011 filing of a claim for an injury that did not arise until September

2010 does not abridge the above provision.  The evidence does not preponderate that the

claim at hand violates the statute of limitations.

C. Whether Claimant is entitled to additional treatment under Dr. Chris Arnold.

Introduction.  As the parties have stipulated, Claimant sustained a compensable

injury to his right knee on September 16, 2010 while working for Respondent Harness.  In

this action, he is seeking additional treatment from Dr. Chris Arnold.  Respondents, in turn,

deny that he is entitled to additional treatment because, inter alia, it is not causally related

to the above incident.
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Standards.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any
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other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 38 years old, has a high school diploma, and attended

college for one year, testified that he worked for Respondent Harness Roofing for 11

years–with the last six as a foreman.  Asked about the injury at bar, which took place on

September 16, 2010, he related:

I was working on the roof.  Just normal repair, just a normal day.  I stepped
up on an elevation from, an elevation from where I was standing to a higher
elevation, which is normal on commercial roofs, there’s different elevations,
and I felt a tear in my knee or I knew immediately when I stood up I had to
go down to my other, both knees, I couldn’t stand up, and I thought
immediately I’ve hurt my knee and, of course, I was concerned because, you
know, I’m up on the roof and I’ve hurt my knee again and went, I went, I went
back to my work and I filed my first report of injury the same day that I hurt
my knee.

Because of this injury to his right knee, he suffered pain.  The next day, he saw Dr. Terry

Sites, who was the surgeon who operated on his knee twice before.  For several days

thereafter, his knee would collapse at times, causing him to fall.

While he kept crutches in his truck, Claimant continued to work at Harness until

early June 2011–over eight and one-half months after the incident.  During that period, he

applied for and received unemployment benefits on multiple occasions.  But he explained

that this was only due to times that he was prevented from working as a result of such

things as inclement weather.  He agreed that in applying for these benefits, he represented

that he did not have any disabilities that limited his ability to perform normal job duties.

However, he testified that he told his boss, Doug Potts, that he had crutches in his truck

and was concerned that his knee would hinder his getting off the roof.
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Ultimately, Dr. Sites recommended that Claimant undergo a scope of his right knee.

But for months thereafter, Respondents did not approve the procedure.  It is this surgery

that Claimant is still seeking–although he wants Dr. Chris Arnold to perform it.  Asked if the

knee condition has improved since then, he responded: “It gets worse.  It’s gotten, it’s

never been addressed, it’s never been fixed.  I’ve walked on the same knee injury for three

years.”  In describing his symptoms, he related:

I’ve had several days, I have had several incidents since my injury where my
knee locked up and I couldn’t move it, couldn’t move it.  I would just, I would
have to sit where I was and my knee was just frozen and didn’t work.  That
was a lot closer to 2010 and then as I walked for time, the injury changed as
the more I walked, the more I used it, the nature of the pain changed.  The
nature of my knee changed.  It got to where instead of just hurting, you know,
when I walked, now it got to where it hurt when I sit at the end of the day.
I’ve got to where I’m a hunter and a fisherman, outdoorsman, and I got to
where just to walk from my house to my garage two or three times a day my
knee hurts.  Hurts to the point where I don’t want to continue to push it
because I know that a knee replacement is what I’m going to face if I don’t
have my knee fixed; I’m afraid to keep pushing my knee without it being fixed
properly . . . It’s continued to worsen.  It’s got now to it hurts when I sit, it
hurts.

His testimony was that his knee has not been pain-free since prior to the 2010 injury.

But Claimant agreed that he has not seen Sites since December 2010.  At that

point, the doctor was discussing the possibility of surgery.  From that time until April 2013,

when he saw Dr. Arnold, Claimant did not treat with anyone concerning his right knee, or

seek to do so.  He hastened to add that the reason for this delay was Respondents’ refusal

to approve his treatment.  Claimant acknowledged that while he was employed at Harness,

he had health insurance and had used it for other purposes.
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He testified that he has injured his right knee on three separate occasions:  in 2007,

2008 and 2010.  In the 2007 incident, he injured it while picking up trash at work.  He was

not sure if he felt a “tear” in the knee at that time, but agreed that was the wording in his

Form AR-C and in his response to an interrogatory.  As for the 2008 incident, he agreed

that he felt a “tear” in the knee after stepping in some unlevel sand.  In the 2010 incident,

he reported feeling a “pop” and a “tear.”  Claimant insisted that the two surgeries that he

has already undergone on it–which took place after the 2007 and 2008 incidents–took care

of the problems he was having at that time.  His testimony was that within two weeks after

his 2008 procedure, he returned to work and continuously worked thereafter.  He added:

“I had no knee issues until the 2010 one.”  This was despite the fact that, according to him,

the job he had was a very strenuous one on his knees.  It is his belief that his current need

for surgery is related to the 2010 incident.

He quit working for Harness on May 27 or 28 of 2011.  Asked why, he responded:

I’d worked for Harness for 10 years and I couldn’t get a response on my knee
injury I knew that I could no longer, I didn’t feel that I could no longer work for
an employer who couldn’t give me an answer on my surgery, they weren’t
able to take care of me, I didn’t [know] how I could continue to roof.

Claimant denied that he quit Harness for another job elsewhere, and disagreed with a

document from the company that cited it as the reason for his resignation.  But he

conceded that his intention was to attend taxidermy school–which he did.  Later, he added

that he also departed the company because he was concerned whether he could continue

to perform his job there safely.  He stated that he was “just trying to pursue a career that

was easier on my body.”  Claimant also works at a golf course owned by his father.  His
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only job there is to mow.  Since June 2011, he has continued to work at his taxidermy

business and the golf course.

Called by Respondents, Jane Ann Tiefel testified that she is the human resources

director at Respondent Harness.  She testified that once an on-the-job injury is reported,

the injured employee deals with Gallagher Bassett, the third party administrator.  Harness

has no role in the health care received by that employee.  The company provides group

health insurance.  She stated that had his workers’ compensation medical coverage been

delayed, he could have obtained treatment through his health insurance.  But she later

admitted that she was unsure if the group health carrier would have covered treatment for

an injury that was allegedly work-related.

Tiefel confirmed that Claimant continued to work for Harness until June 2011.  She

identified page 32 of Respondents’ Exhibit 3 as a document used by the company.  Her

testimony was that Claimant was not terminated; she was informed that he was leaving

there for another job.  Claimant was eligible for rehire by Harness.

Called as a rebuttal witness by Claimant, Mike Dees testified that he has worked for

Harness for over 31 years.  He described Claimant as a good employee.  Dees related that

based on his observation, Claimant was able to perform his work duties following each of

his two knee surgeries.  However, Dees was not familiar with Claimant’s condition following

his September 2010 injury.  He stated it was “very typical” for employees to file for

unemployment benefits during interim periods.

Medical Records.  Claimant’s records, contained in Respondents’ Exhibit 2, reflect

the following:
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Claimant presented to Dr. Sites on February 21, 2007 with a three-week history  of

right knee pain, especially over the medial aspect.  He denied having any pre-existing knee

trouble.  The examination showed, inter alia, trace effusion; and he was diagnosed as

having “[r]ight knee torn medial meniscus and/or additional intra-articular pathology,

including a chondral injury.”  X-rays were normal, but an MRI of the knee on February 23,

2007 showed a peripheral anterior horn medial meniscal tear, with a small associated

effusion.  On March 14, 2007, Sites operated on Claimant’s right knee, performing a

arthroscopy, a partial medial meniscectomy, a chondroplasty of the medial femoral condyle

and the patellofemoral joint.  The post-operative diagnoses were a torn medial meniscus,

a grade II coin lesion of the medial femoral condyle, and patellofemoral chondromalacia,

grade II to III of the central trochlea.  Dr. Sites had him undergo physical therapy.

On July 2, 2008, Claimant returned to Sites and related that his right knee began

hurting over the medial aspect while he was walking in sand on June 23, 2008.  The doctor

wrote:  “He has been playing basketball and having no symptoms until this recent work

injury.  As such, it is more-likely-than-not that his current right knee symptoms are as result

of the 06-23-08 injury.”  Claimant was found to have a small effusion, and Dr. Sites

diagnosed him as having a torn medial meniscus in the right knee, along with synovitis and

a condylar injury.  Dr. Mark Powell on July 14, 2008 examined Claimant and recommended

a right knee MRI.  The MRI, which took place on July 15, 2008 and was compared to the

one Claimant previously underwent, showed no change.  The report reads:  “The anterior

horn of the medial meniscus is questionably abnormal.”  During his July 30, 2008 visit with

Sites, Claimant elected to proceed with a right knee arthroscopy.  This took place on
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August 20, 2008.  Dr. Sites performed an arthroscopy of the right knee, a partial medial

meniscectomy, and a chondroplasty of the patellofemoral joint and the medial

compartment.  The post-operative diagnoses were a torn medial meniscus of the right

knee; chondromalacia of the patellofemoral joint, including femoral trochlea, grade 2/3

changes; and a coin-type lesion of the medial femoral condyle, grade 2/3, with minimal

progression.  On August 27, 2008, Sites found that the portals accessed for the operation

were “healing nicely,” and he sent Claimant to physical therapy.  Claimant told Dr. Sites on

September 24, 2008 that “he is doing his regular work duties having no pain or problems.”

The doctor released him to regular duty and assigned him a two percent (2%) impairment

to the right lower extremity.

Claimant went to Dr. Corey Jackson on September 17, 2010 and reported that he

“[b]asically was walking yesterday and stepped on a different layer of roof and felt his knee

pop.”  He added that “since then, [he] has had quite a bit of increase in pain.”  Jackson

found that he had “1+ to 2+ knee effusion.”  On September 27, 2010, Claimant told Dr.

Jackson that he was “about 25% back to normal.”  However, his knee was locking up to

20 times a day, especially when sitting a lot.  As of October 18, 2010, he was reporting that

locking of the knee was occurring about six to seven times a day, and that “he is having

lots of troubles.”  However, his swelling had gone down, no tenderness was found on

palpation, and range of motion was found to be good.  Dr. Jackson referred him to an

orthopaedist.

Dr. Sites saw Claimant again on November 3, 2010.  He wrote:

Joey returns to the clinic today for his right knee, sustaining a new work
injury.  He was pushing himself up from one A/C to another, feeling a sudden
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sharp pain in his knee, it locked and he was unable to fully extend it.  He
notes persistent episodes like this which would happen multiple times a day.
He initially took some time off, saw Dr. Corey Jackson, was given NSAIDs
which helped.  He initially had a large amount of swelling, none since, with
occasional catching but less frequently, he is doing his regular work duties
and feels comfortable doing this.  He has had two arthroscopies, the last in
August 2008, with chondral damage at that time to his trochlea, some
meniscal tearing and underwent a partial meniscectomy.  Over the last
couple of years until his most recent injury his knee has felt essentially
normal to him.

X-rays showed mild spurring of the tibial spines and patella, with some mild narrowing of

the medial joint space.  These were noted to be “degenerative changes.”  Examination

showed that “[h]e has a clunk and patellofemoral crepitation with a positive patella

compression test.”  Sites’ impression was “[r]ight knee pain, possible meniscal tear, loose

body, progression of chondral injury or other.”  The doctor concluded:

I discussed my findings with the patient in detail.  He had previous significant
chondral pathology and had been doing well until his more recent event, he
has had some locking which has since improved.  We discussed the options
for treatment, operative and nonoperative, and the benefits and risks of
each.  Since his knee is improved and he has been able to do his regular
work duties he desires to continue with observation and NSAIDs over the
next four weeks.  He was given a home exercise program.  We will see the
patient back in four weeks for recheck, earlier as his symptoms dictate.  With
ongoing difficulties at this time I would recommend re-scoping his knee.  All
was fully discussed.

In his return visit to Dr. Sites on December 1, 2010, Claimant reported that his right

knee had not improved, despite the use of anti-inflammatories and being off work for a

couple of weeks.  He stated that he was still having pain, catching and intermittent locking.

Sites found that his physical examination “remains unchanged” and wrote:

Given the mechanical symptoms of catching and locking, his failure to
progress with rest, a home exercise program and anti-inflammatories it is
medically indicated to proceed with right knee arthroscopy.  He may have
sustained additional chondral injury to the knee, a meniscus tear, have loose
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bodies and/or others.  Given his current symptoms there is no indication to
add th expense of an MRI in this setting.  The patient understands that a
chondral injury can be treated but not necessarily cured . . . With a significant
chondral injury he may be a candidate for autologous chondrocyte
implantation or other grafting type techniques.  I will allow him to continue his
current no regular work duties in anticipation of outpatient arthroscopy.  All
was fully discussed.

On April 4, 2013–over two years, four months after his last visit to Sites–Claimant

went to Dr. Christopher Arnold on a change-of-physician.  The history portion of the record

reads:

Joey presents today for his right knee.  He is a 34 year-old gentleman who
had a workmen’s compensation injury which ultimately resulted in two knee
scopes by Dr. Sites.  The last one was August 2008 where had a medial
meniscectomy, chondroplasty of the trochlea as well as a chondroplasty of
the medial femoral condyle.  He initially did well but he has had a recurrence
of the mechanical signs and symptoms.  He last saw Dr. Sites on 12/1/10.
He had been taking his anti-inflammatories and was off work.  Dr. Sites
recommended a scope and to see if he would be a candidate for autologous
chondrocyte harvest and later reimplantation.  This was never approved.  He
has since requested change of physicians and presents to me for evaluation.
He has mechanical signs and symptoms.  His knee swells, catches, and
locks.  It is medial and it is anterior.  He is frustrated.  He is 34.  He has a
young family.  He cannot do what he wants to do.  He is inquiring about other
options.  It will randomly lock up.  It hurts with prolonged standing or walking.
The more he uses it, the more problems he has.

Arnold’s impression was that Claimant had “[r]ight knee pain secondary to propagation of

the chondral injury to the trochlea, medial femoral condyle,” and wrote:

PLAN:  I have discussed the options with him regarding observation–failed,
therapy–failed, anti-inflammatories–failed, bracing–declined, corticosteroid
injection–which he wants to do and will try, versus further workup, versus
surgical treatment.  He wants it fixed.  He is 34 and he is active.  His
ligamentous exam is stable but he is starting to get some early degenerative
changes medially.  I discussed the options of fixing it doing a scope and a
cartilage restoration procedure versus waiting until he needs an arthroplasty.
I think if we don’t act soon, he will ultimately come to an arthroplasty.  I would
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recommend scoping his knee and harvesting the autologous chondrocytes
and returning at a later date for reimplantation, likely to the medial femoral
condyle and the trochlea to be done in conjunction with osteotomy.  Will try
and get him approved for this.  He agrees with this plan.  If we do not get him
approved in the near future, he will ultimately get a knee replacement at a
young age.  Will try and get him approved for right knee scope, autologous
chondrocyte harvest, chondroplasty.  He agrees with this plan.  He will return
to see me in a month.  In the meantime, I injected his knee with 80 mgs of
Methylprednisolone, quad sets, glucosamine, good shoe wear.

X-rays that day showed some very early medial joint space narrowing, and some varus

alignment of the knee.

Claimant returned to Arnold on May 2, 2013.  The history portion of the record

reads:

He follows up today for recheck of his right knee.  He is at 34 year old
gentleman who had a work injury to his right knee requiring two scopes.  The
first was in August 2008 and he had a medial meniscectomy, chondroplasty
to the trochlea, medial femoral condyle.  He then had another scope on
December 1, 2010.  The next step was to do a cartilage restoration
procedure which was never approved.  He was seen in my office on April 4
and we gave him a shot and it has not helped.  His knee hurts all the time.
He is 34.  He has a young family.  He is frustrated.  He wants to take the next
step.

Dr. Arnold again wrote that his impression was that Claimant had “[r]ight knee pain

secondary to propagation of injury of the trochlea and medial femoral condyle,” and added:

PLAN:  I discussed the options with him regarding observation–failed,
corticosteroid injection–failed, arthroscopy–failed, viscosupplementation,
versus cartilage restoration procedure.  He wants to move forward with
cartilage restoration procedure.  I think he is an ideal candidate secondary
to his young age, his ideal body weight, and normal stability.  I think the next
step would be to scope his knee and harvest the autologous chondrocytes.
We will generate a plate of what type of cartilage restoration procedure we
will do and if this is going to be done in conjunction with an osteotomy.  I plan
for right knee arthroscopy . . . He understands and wishes to proceed.  This
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is work related.  He is in the process of getting it approved by Workmen’s
compensation.  He agrees with this plan.

Discussion.  The sole claim before me is one for a right knee injury that took place

on September 16, 2010.  The parties have stipulated, and I have agreed, that this injury

was a compensable one.  Claimant is asking that I award him additional treatment at

Respondents’ expense–with that treatment consisting of the surgery recommended by Dr.

Arnold, whom he saw pursuant to his one-time change of physician.  As quoted above,

Arnold is recommending that Claimant undergo cartilage restoration, which consists of the

harvesting of autologous chondrocytes and reimplantation of them later.  Dr. Sites, with

whom Claimant has an extensive treatment history, agrees with this approach.  After

consideration of the evidence, I credit their opinions on this matter.  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002).

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after the healing period has ended, if said treatment is geared toward

management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,
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Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.  A claimant is not required

to furnish objective medical evidence of his continued need for medical treatment.

Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).

But in order to prove his entitlement to the requested surgery, Claimant must also

prove that it is causally related to his compensable injury of September 16, 2010.  See

Pulaski Cty. Spec. Sch. Dist. v. Tenner, 2013 Ark. App. 569, ___ S.W.3d ___.  Not only

is that injury the only one before me; but as shown above, Claimant’s claims for his alleged

2007 and 2008 injuries have been dismissed with prejudice.  It is on this point that

Claimant’s case falls short.

Respondents have argued that the surgery he is seeking is related to his pre-

existing condition instead of his compensable injury of September 2010.  The fact that

Claimant undoubtedly had prior problems with his right knee is not, in and of itself,

problematic for his case, if the 2010 incident aggravated that condition.  See Tenner,

supra.  Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds her, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).

In his hearing testimony, Claimant insisted that he was having no problems with his

right knee prior to the September 16, 2010 incident at work.  This comports with what he
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told Dr. Sites on November 3, 2010.  The history portion of that visit includes this

statement:  “Over the last couple of years until his most recent injury his knee has felt

essentially normal to him.”  Claimant last saw Sites in December 2010–which, as

Respondents have noted, marked the beginning of an unusually lengthy period during

which Claimant (even by his own admission) neither sought nor received any treatment for

his knee.  At the end of this period, when he saw Dr. Arnold on a change of physician, one

would expect that his representation to him concerning the origin of his knee problems

would comport with what he told Dr. Sites in November 2010.  But this is not the case.  The

history Claimant gave to Arnold omits any reference to the September 16, 2010 incident.

Moreover, after discussion of his surgeries, the passage in the April 4, 2013 record

contains the following statement:  “He initially did well [after the 2008 surgery] but he has

had a recurrence of the mechanical signs and symptoms.”  (Emphasis added)  The report

of Claimant’s second visit to Arnold, which is dated May 2, 2013, similarly does not mention

any incident in 2010–although it incorrectly references Claimant’s first surgery as having

taken place in August 2008 and the second in December 2010.  Dr. Arnold wrote that his

impression was that Claimant had “[r]ight knee pain secondary to propagation of the

chondral injury to the trochlea, medial femoral condyle.”  “Propagation” is defined, inter alia,

as the“enlargement or extension (as of a crack) in a solid body.”  WEBSTER’S NEW

COLLEGIATE DICTIONARY 916 (1981).  The medical evidence reflects that Claimant had this

condition before 2010; and the evidence shows that Arnold was of the opinion that it had

worsened without there being any particular cause therefor.  Again, it is noteworthy that Dr.

Arnold’s evaluation occurred less than one year ago, while Dr. Sites’ took place over three

years ago.
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In light of the above evidence, I am unable to find that Claimant has proven by a

preponderance of the evidence that the surgery that he is seeking from Dr. Arnold is

causally related to his compensable right knee injury of September 16, 2010.  For my to

do otherwise would require that I engage in speculation and conjecture.  But this I cannot

do.  See Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

Consequently, Claimant has not proven his entitlement to this surgical procedure at

Respondents’ expense.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


