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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by RANDY MURPHY, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On February 27, 2014, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on January 8, 2014, and a pre-hearing order was filed on

January 10, 2014.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The prior opinions are res judicata and the law of this

case.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to additional medical in

the form of pain management.

Claimant’s contentions are:

“Mr. Holloway returned to Dr. Westbrook, and
as a result of that, Dr. Westbrook has
recommended pain management and that is what
causes us to be here today.  Dr. Westbrook's
recommendation of pain management has not --
well, the Respondents have not authorized the
recommended pain management, so the sole issue
today is Mr. Holloway's entitlement to
additional treatment in the form of pain
management as recommended by Dr. Westbrook.”

Respondents No. 1's contentions are:

“Your Honor, Mr. Walker is correct, all of the
issues have been resolved except for the issue
of the recommendation of pain management by
Dr. Westbrook.  Respondents did authorize the
return visit to Dr. Westbrook and we are here
today on the issue of whether this pain
management that has been recommended is
reasonable and necessary.”

Respondent No. 2 was not present at the hearing.

The claimant, in this matter, is a sixty-three-year-old male

who suffered a compensable back injury which resulted in the

claimant’s permanent and total disability.  In 2007, the claimant

underwent an interbody fusion and transforaminal decompression for

a foraminal-extraforaminal disc herniation at L3-4 on the left.

That surgical intervention was performed by Dr. Wayne Bruffett at

the Arkansas Specialty Spine Center.  The claimant has asked the

Commission to consider his entitlement to additional medical

treatment in the form of pain management.



3

On May 16, 2007, the claimant was seen by Dr. Bruffett

following his surgical intervention.  Following is the plan portion

of that medical record:

“Mr. Holloway continues to be compliant with
his brace.  He’s been a model patient.  I’ve
told him I’d try to wean off the pain medicine
if he can.  He does not take it much.  I’m
going to see him back in five weeks.  If his
x-rays look good, I think we’ll then talk
about some work hardening and see if he can
get ready to return to heavy equipment
operating.  I’m not sure if he’s going to be
able to do this or not.  I think his mind and
his heart want to get back to it, but I’m not
sure if his body is going to be able.”

On June 18, 2007, the claimant was again seen by Dr. Bruffett.

At that time Dr. Bruffett stated in his medical report, “I’m afraid

Mr. Holloway is just going to have some degree of chronic pain.”

On July 30, 2007, the claimant was again seen by Dr. Bruffett.  At

that time the claimant was found to have reached maximum medical

improvement and given a 12 percent impairment rating to the body as

a whole.  The claimant underwent a functional capacity evaluation

at the Functional Testing Center in Mountain Home, Arkansas.  I

note that the claimant gave a reliable effort in 50 of 50

consistency measures were within expected limits.

On September 10, 2013, the claimant was seen by Dr. Michael

Westbrook.  A medical report found at Claimant’s Exhibit No. 1,

Page 24, indicates an assessment of “back pain (failed back

syndrome).”  The plan portion of that medical record indicates that

the claimant was referred to pain management.

At the hearing in this matter, the claimant gave credible

testimony that he continues to have back pain.  In testimony the
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claimant stated, “...my back never quits hurting.  I mean, it just

never quits.”  The claimant also gave testimony that he would like

to see Dr. Adam Sewell for his pain management needs.  Dr. Sewell

is located in Fort Smith, Arkansas, which is only forty miles from

his home.  During cross examination, the claimant was questioned

about the length of time he had gone without seeking medical

treatment for his compensable back injury.  Following is a portion

of the claimant’s cross examination testimony:

“Q  All right.  So in September when you went
back to Dr. Westbrook, had there been some
type of a change in your condition or –

A  No.

Q  Okay.

A  Let me clear that up.  You know, I couldn't
--Dr. Westbrook is not a long-term pain.  He
won't do pain management.

Q  Yes.

A  I know him.  There is no other doctors in
Ozark that are accepting new patients.

Q  Right.

A  So I really didn't have any alternative.

Q  So just so we are clear, you didn't see any
doctor, whether in Ozark or in Fort Smith or
in Little Rock, for at least two years before
you returned to Dr. Westbrook in 2013?

A  That is correct.

Q  Okay.  And certainly you were still -- you
still had an open Workers' Compensation claim.
You knew that, right?

A  Yeah, I suppose.
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Q  And you went all that time without having
Mr. Walker or anyone request additional
medical until about a year ago?

A  I had Shy Cox, which is –

Q  Shy Cox is the nurse case manager?

A  Yes.

Q  And if you wanted medical treatment, you
could have contacted –

A  Oh, I did.  She told me to go to Westbrook
and they wouldn't pay it.

Q Okay.  You went to see Westbrook in
September –

A  And they have refused to pay it, so I went
ahead and paid it.”

The claimant also gave testimony about receiving pain

medication from friends.  The claimant was clear that he did not

pay for this medication but that it was given to him by his

friends.  The claimant made a poor choice in seeking pain

medication without the prescription of a doctor; however, I do not

believe that activity reduces the claimant’s credibility in

testifying before the Commission.  Dr. Bruffett indicated in his

medical records that the claimant had followed his advise and was

a good patient.  He also indicated that the claimant would have

chronic pain.  Dr. Westbrook clearly made a referral for pain

management regarding the claimant’s compensable back injury.  I

believe that pain management is reasonable and necessary medical

treatment for the claimant‘s compensable back injury.  As such, the

respondents shall be responsible for the costs associated with the

claimant’s pain management treatment by Dr. Sewell.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on January 8, 2014, and contained in

a pre-hearing order filed January 10, 2014, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to additional medical treatment in the form of

pain management with Dr. Adam Sewell as it is reasonable and

necessary.

ORDER

The respondents shall bear the cost of the reasonable and

necessary medical treatment for the claimant in the form of pain

management with Dr. Sewell.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


