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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determined the claimant’s

entitlement to 

additional workers’ compensation benefits.  On August 5, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1. 

In addition to the stipulations reflected in the Pre-hearing Order, the parties further
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stipulated that the claimant earned an average weekly wage of $274.00, generating compensation

benefit rates of $183.00/$154.00, for total/permanent partial disability; that the claimant

underwent back surgery under the care of Dr. Rebecca Barrett-Tuck on September 21, 2006,

which resulted in a 12% whole person anatomical impairment; and that respondents #1 paid out

indemnity benefits to correspond with the anatomical impairment.  The parties agreed to include

the claimant’s maximum medical improvement date as an issue to be addressed in this matter. 

The testimony of Sandra Lynn Hickey, Amber Johnson, and Danny Clayton, coupled with

the April 26, 2005, deposition of Dr. Rebecca Barrett-Tuck, along with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Amber Johnson, the claimant’s twenty-seven (27) year old daughter, testified that she was

approximately sixteen (16) years of age at the time of the claimant’s December 31, 2003,

compensable injury.  Ms. Johnson was seventeen (17) years old, “close to eighteen” when she

moved out of the home.  Ms.  Johnson, who his now married with four (4) children, testified

regarding her education:

     Well, actually, I quit school, and then, I got - - I went to twelfth
grade.  I was two months from graduating, and I had to quit
because I had a baby.  And I got my GED a few weeks later. (T.
12).

Ms. Johnson does not work outside of the home.  

Ms. Johnson has had an opportunity to be around the claimant before and after the

December 31, 2003, compensable injury.  In discussing the claimant’s activity levels before the

compensable injury, Ms. Johnson’s testimony reflects:
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     Okay.  She was a really outgoing person, loved the outdoors like
fishing, hunting, camping - - oh, camping.  I use to hate going
camping. 

     Yeah, we did a lot of camping growing up.  Yeah, my mom was
the type of mom that all the kids come over to her house you know,
because we did fun things.  We took trips and, you know, we had a
lot of fun.  You know, she was just a really outgoing mom, and - -
(T. 13).

Ms. Johnson is the youngest of the claimant’s four (4) children, having three (3) brothers.  Ms.

Johnson was living at home with the claimant at the time of the claimant’s compensable injury. 

In comparing the differences in the claimant before and after the accident, Ms. Johnson offered:

     Oh, right after it, she was in bed a lot.  I mean, we had to help
her get up.  I had to help her in the shower.  I mean, it was rough, I
mean, it’s basically on the clock all the time with her right after.

     Because when she got up, you had to be right there to help her
up, you know, and when she had to lay down you had to be right
there to help her lay down.  I mean, if she went to the bathroom, I
had to go help her even sit down, you know, on the toilet.  Help her
in and out of the showers.  I mean, and this was - - when it first
happened, this was just like I said, around the clock, on the clock
thing all the time. 
(T. 13-14).

At the time of the claimant’s injury, Ms. Johnson testified that her brothers were not still living at

home.  Ms. Johnson added, regarding the residents in the home at the time of the claimant

December 31, 2003, injury:

     No, me and my mom and my - - well, I would say step-dad
[Danny Clayton], but they weren’t married. (T. 14).

Ms. Johnson estimated that at the time of the claimant’s injury, the claimant and Mr. Clayton had

lived together for “two or three years by then”. (T. 15). 

Ms. Johnson testified that right after she hurt her back the claimant was not able to do any
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chores.  Ms. Johnson offered that the claimant was having trouble getting to see a doctor in

connection with her December 31, 2003, back injury:

     Because I mean, him and her, I believe, mostly went.  I
remember she couldn’t - - I don’t really remember all that stuff.  I
remember that she was fighting a lot trying to get a doctor to treat
her that would pay for it. 

     You know, that would, you know, pay for her treatment,
because it was a work-related injury or something. 

     I do remember something like that, but I don’t remember most
of that. (T. 15).

Ms. Johnson maintains that the claimant was not able to work from the time she had her

injury until she had the surgery by Dr. Barrett-Tuck.  Ms. Johnson testified regarding the

claimant’s efforts to return to work following her injury:

     I do remember that whenever she had said that, and I don’t even
think she was there a few hours even.  I mean, I think three hours is
too long to say anything. (T. 16).

Ms. Johnson testified regarding her observations of the difficulty the clamant experienced with

walking, sitting, and standing:

     Yeah, it was her back.  She couldn’t move too swiftly at all. 
You know, that’s why we had to help her.  She had problems with
her legs.  I remember really bad problems with her legs, picking
her legs up and stuff like that.  It had messed up that. (T. 16-17).

Ms. Johnson’s testimony reflects that from the time of the December 31, 2003, injury

until her September 21, 2006, surgery, the claimant’s condition was getting worse.  Ms. Johnson

continued:

     Yeah, I still had helped her in and out of the shower and stuff
like that, and even after the surgery, almost like, I guess, you know,
when somebody has surgery on their back, how you have to help



5

them, they can’t move, you know, they can’t do that and pick up
their legs?

     That was how it was the whole time. (T. 18).

Ms. Johnson testified regarding her change in residence with respect to that of the claimant’s:

     Yes.  I lived about thirty or forty-five minutes away from her,
and I have recently moved closer to her.

     When I call and I can’t reach her, you know, there has been
times - - there’s, you know, been three or four time where she is - -
has fallen and I can’t get to her quick enough.  You know, so, thirty
or forty-five minutes a lot of people think, oh, that’s not far away. 
That’s far away when you don’t know about your mom.  You
know, and so, I live three point two miles from her now; so, I can
get to her. (T. 18-19).

Ms. Johnson testified that the claimant does fall and is unable to get up.  As to the frequency of

the afore, Ms. Johnson’s testimony reflects:

     That is, like I said, now that I’m closer to her, it doesn’t happen
as much.  I guess, because I’m over there more, but before I mean,
it was - - like I said, there’s been three or four times that I’ve had to
- - and this was, I guess, say a year - - within a year’s time before I
moved, which is recently.  (T. 19).  

Ms. Johnson testified regarding the assistance she has continued to render to the claimant since

September 21, 2006, back surgery, as far as getting in and out of the shower:

     Yes, yes.  She’s gotten now to where - - you know, she has a
chair, and - - 

     In the shower.  She has a chair in the shower, and her shower
that she has, it’s not very big at all.  I mean, so, whenever she gets
out, she can hold on to that chair, and then, right there is the wall. 
You know, she can get up on the wall to get out, because her main
point is picking her legs up is really hard.  So, and I guess I’d say I
do help her a lot in and out of there, and I get upset with her when
she - - she does try to do it, but then that results in a fall. You
know, so - - (T. 19-20).
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Ms. Johnson also testified regarding the claimant’s efforts to get a pain pump and other

treatment measures in connection with the December 31, 2003, compensable back injury:

     At first they had tried a stimulator, and we went - - or she was
supposed to go, I believe, four or five says, she was supposed to go
back and have it adjusted or something.  She didn’t even make - -
she kept telling me the very next day, you know, it hurts , it hurts,
and I - - you know, no it’s got to get better, you know, and I took
her, not the next day, the day after within two and three days after
that, and they had to take it out because there’s so much - - it’s
such a mess or something in there that the leads won’t go in.  So,
that was the stimulator, and then, a year ago September, I believe,
she had a pain pump put in, because, you know, of course, they
took the stimulator out.  She had the pain pump put in, and she was
in the hospital about six weeks, six or seven weeks, and - - 

     She had - - they  - - the medicine that they had put in there gave
her a bad bad reaction, and she woke with a feeding tube - - it had
blistered her mouth and her throat and they had to air lift her,
because she couldn’t breath because of the medicine that they had
put in there. 

     They airlifted her to Batesville.

     From Miron, by our church is where we had pulled over to call
the ambulance. 

     Yes, yes, she did [almost died].  Just like I said, we called the
ambulance.  The ambulance come right there, and it - - I remember
hearing them tell them, you know, we need air flight, and right
then, boom, they were just right across the road in a field and
airlifted her. (T. 20-21).

Ms. Johnson elaborated on the problem of the claimant’s allergies to pain medicine:

     Yes, ever since she’s hurt her back, because she had never taken
them, of course, before; so, now that she’s hurt her back, you
know, you try a different medicine, let’s see if this works, let’s see
if this works, and it seems like the allergies are just - - they’ll kill
you. (T. 21).

Ms. Johnson concluded that the claimant has had some very bad reactions to the pain medicine
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administrated for the treatment of her compensable injury.  

In addition to the blistering, Ms. Johnson’s testimony reflects that some of the medicine

caused the claimant not to be able to breath.  Ms. Johnson testified that a new pain pump was put

in the claimant:

     In July, I believe July.  They had put a new - - you know,
because they had taken the other one out, of course, and then, they
put a new one in on the opposite side, and Little Rock had done
that.  And they put this medicine in it called Prialt, it’s - - actually
sell this - - it’s for people who are allergic to opiates, like her. 

     But the side affects on that, see, they put it in there, and then,
she had a reaction with some of the other medicines she’s taking
too intertwined with that.  It was bad.  But so, they’ve taken the
medicine all out and they put the Prialt back in it, but they’ve just
diluted it really where over time she’ll get the same dosage, but it’s
not so strong going in there.  And they’re turning it up slowly, but
there’s side effects to that, like the numbing of the mouth right here
and stuff that they told her she’s just going to have to live with it,
you know. (T. 22).

Ms. Johnson testified regarding the claimant’s physical endurance of daily living

activities:

     She can’t sit for very long.  She can’t stand for very long.  I
mean, she has to lay down, sit up, sit down.  She can’t go to - - you
know, like she missed my sone’s kindergarten graduation because
she couldn’t go.  She can’t sit and can’t stand. 

     Yeah, but I know it wasn’t her.  I mean, I know she couldn’t
help it.  I’m not mad at her or nothing.  She wants to be able to do
those things, you know, with her grandkids, and you know, she
can’t.  And the grandkids have - - you know, they have a
Mawmaw.  You know, thats’ Nanna, and then, they have a
Mawaw.  So, they’ve noticed, you know, like my ten-year-old has
noticed that.  We do all this stuff with Mawmaw, but Nanna can’t,
and they actually go over, they help pull on her and you know help
her up and stuff like that. 
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     Yeah.  They help her clean up and my kids, they’re so good
with it too. (T. 22-23).

Ms. Johnson’s testimony reflects, regarding the house work at the claimant’s residence:

     I do.  I do most of her house work.  The kids have fun helping
me too and visit with Nanna and stuff.  I’m not saying that she
doesn’t wash dishes, you know, or stuff like that.  She does wash
dishes, but it’s maybe a couple of cups and sit down, and then, a
couple more.  So, it’s easier for me to just to go there and do it
myself. (T. 23). 

As far as the claimant’s activity toward house cleaning, Ms Johnson offered:

     A little at a time.  When she does do something, it’s in spurts,
you know, like a little bit, and she’s even had to have gotten out of
the shower before with soap all in her hair and had to lay on her
bed, you now. 

     Yeah.  Because she had to sit down, she had to lay down.  You
know, if the sitting didn’t help, she had to lay down, you know. 
(T. 23-24).

Ms. Johnson testified about the claimant’s ability to stay in one position for any period of time

while at home:

     It just depends, I guess, on the day, you know, but most of the
time, she don’t sit more than - - I’ve never seen her really sit more
than thirty minutes, and she can’t - - like me sitting over here
sitting still, she can’t do that and she’ll sit there and do this on her
chair or she’ll do this or I mean she’s always trying to get
comfortable, find a spot, and she ain’t found that spot yet. (T. 24).

The testimony of Ms. Johnson reflects, regarding any benefit realized by the claimant from the

use of the pain pump:

     Without the allergies just like whenever they had taken it out
here recently, she said she could notice that it was helping, but, of
course, nothing is going to take her pain fully away you know,
because her back is just - - it’s just so bad in there, you know. 
They can’t even do surgery it’s so bad in there.  But anyway, the
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pain - - you know, the pain pump, just like I said, it does help her a
little bit, but now that they, you know, had to turn down and turn it
back up slowly and dilute it, right now it’s not really effective. (T.
24-25). 

Ms. Johnson testified that claimant is not able to sleep through the night due to residuals of the

back injury:

     She’s up and down all night, all night tossing and turning.  You
know, I’ve even - - you know, we put pillows, you know she’s got
a bunch of pillows, you know, in between her legs and her back
and her front.  She lays on the couch more than she goes to her bed,
because she - - it’s easier to sit up, you know, and lay down. (T.
25).

Ms. Johnson noted that the claimant has difficulty with reading and spelling:

     Yeah, she’s - - I help her a lot on that, like when she’ll text me
or something, and I’ll be sitting there a minute and I’m like, what’s
that.  You know, she - - what I feel like if papers from you or
anything, you know, major stuff, I have to read to her and explain
to her what that stuff is - - the comprehension part. (T. 25). 

Ms. Johnson also addressed the emotional impact the injury has had on the claimant:

     Oh, she’s - - you know, I mean, she cries a lot, because she
wants to do things, you know.  I mean, she has been at points, you
know, where she told me, you know, if this is how my life is
supposed to be, I don’t want to live it.  You know, she don’t want
to hurt all the time, you know; so, I mean, she has - - you know,
it’s like I said, the pain pump stuff, it’s not going to take it away. 
She’s still is always going to have problems with her legs and stuff. 
She will never ever be able to go camping anymore.  She’ll never
be out there, you know, playing softball with my kids or jump on a
trampoline.  She’ll never be able to do anything, ever. (T. 26).

Ms. Johnson gave her assessment of good days verses bad days experienced by the claimant:

     To me, you know, when I say a good day is I’m not thinking of
how - - because I’m used to her moving around and, you know,
stuff like that.  A good day, I’m not saying there’s no pain.  A good
day is where she opens her doors, you know, let’s the sun in and,
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you know, smiles and stuff like that on a good day.  You know, she
still, just like I said, will always have her pain. 

     No.  Yeah, no, she still can’t do anything. (T. 26).

As to a bad day, Ms. Johnson continued:

     She don’t even turn on her TV, I mean, basically, because she
don’t go nowhere or get out and do anything.  She can’t.  And she
has no friends.  I mean, I’m her only friend, you know, I’m her
daughter.  It shouldn’t be like that.  She should have friends.  She
has a neighbor that’s across the road that checks on her and stuff
like that, and I’ve got her number, that type of thing.  You know,
everybody knows that if you knock on Sandy’s door and she don’t
answer, you call her daughter or you get in the house. (T. 26-27).

Danny Clayton testified that he and the claimant lived together as husband and wife for a

number of years.  Mr. Clayton discussed the impact of the claimant’s December 31, 2003,

accident had on her:

     Well, she was a real active person up until that time, and after
that, she just wasn’t able to do or go.  We fished and hunted
together, and after that, she couldn’t get in and out of a boat or any
or that stuff and sexually, she wasn’t able to have hardly any type
of sex life - - very little and before she was a real active person. (T.
30).

Mr. Clayton testified that he and the claimant separated “a couple of years ago”, adding that

eventually it got to where there was no relationship.  Mr. Clayton attributed the afore to the level

of pain that the claimant experienced along with her level of inactivity.  The testimony of Mr.

Clayton reflects that claimant was dependent on him following the December 31, 2003, injury

throughout the time that they continued to live together. (T. 30-31).  Since the injury, Mr.

Clayton explained that the claimant has continued to be financially dependent on him even

though they have been separated:
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     Well, she lives in one of my houses at Horseshoe, and I still
take care of her financially whenever she needs it, and of course,
we’ve known each other for a lot of years and we became quite
close, but she’s just in a bad way.  A difficult situation. (T. 31).

Mr. Clayton testified regarding the claimant’s allergies to her medicines:

     Yes, sir, medication she hardly can take anything, and her pain
level is high most of the time, and if she takes enough pain
medicine of any kind to do her any good, she’s not coherent
enough to do anything; so - - (T. 31).

Mr. Clayton added that the claimant has trouble with her memory, focus and concentration:

     I don’t know, things you’ll tell her last week, she’ll not recall
them.  A lot of things she’s known forever that she’s forgot she
knows.  It’s just unnerving, you know, to be around.  Of course, I
have a little memory loss once in a while, but her’s is from a
different situation.  The medication has a lot to do with it.  Of
course, the pain has a lot to do with it, but she’s just not been able
to live much of a life. (T. 32).

Sandra Lynn Hickey, the claimant, with a date of birth of October 13, 1963, commenced

her employment with respondent #1 on September 18, 2002.   In describing the mechanics of the

December 31, 2003, work-related injury, the testimony of the claimant reflects:

     I had bent down.  There was a tote, a small like a tote that was
probably fifteen, twenty pounds at the most.  It’s called drain tubes. 
We built carpet cleaners.  So, it was to - - they had a load of drain
tubes, and I just went to pick it up and something - - it sounded like
- - I mean, actually like even employees have said it sounded like a
fire cracker from the pop, you know, they just - - and I went to the
floor. (T. 57).

The claimant’s presents a varied work history, to include that as a CNA, a bartender and factory

workers.  Prior to her employment with respondent #1, the claimant worked with Town and

Country at the check out.  The claimant testified that she worked at Birchtree a couple of years. 

The claimant also worked in the laundry at Eagle Crest nursing home.  The claimant noted that
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all of past jobs have entailed a physical component to them.    

The claimant acknowledged that she presently lives in a house owned by Mr. Clayton,

and that she has had to depend on others since her injury.  The claimant also agreed that the

description of her problems as provided in the testimony of Ms. Johnson is true and accurate.

The testimony of the claimant reflects, regarding the impact that the December 31, 2003,

compensable injury has on her life physically:

     For the first couple of years, it was severe pain for a long time
and confusion, because I couldn’t get anybody to help me you
know, with workman’s comp doing this back and forth, and it was
- - I couldn’t get a doctor.  I had no income, and then, I finally, you
know, had a doctor.  Well, it was actually a doctor, a chiropractor
that tries to help some, and then, got her with another doctor that
would pretty much, you know, help get the ball rolling, I guess,
you could say, and then, I had my surgery.  I’ve had - - even after
my surgery, it just - - I’m a diabetic and I have high blood pressure
due to the high blood pressure, the stress, and everything, that’s
brought that on, you know. (T. 34).

The claimant denies having high blood pressure before the compensable injury.  The claimant

offered that she had not been diagnosed with diabetes before the injury. 

The claimant testified that while under the care of Dr. Barrett-Tuck a stimulator was tried

in the treatment of her back injury:

     I believe it was Dr. Tuck had sent me to this other doctor.  I
don’t remember his name.  It was in Jonesboro, and they placed the
- - they went in and they was doing the trial.  I never made it
through the trial, because the trial, you had to - - you’d go in and
they would put the leads and everything and the stimulator on, and
then, you would wear it for like - - I think it was seven days, and
then, you’d come back in.  And, you know, after that - - and then,
they would place that in your body, you know, the machine in
there.  Well, I made it like the third or fourth day, I mean, I was in
so much pain - - 
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     They placed - - it’s a temporary thing.  They put the lead wires
in, but they just put the box thingy on your side. 

     And it’s a trial thing to see if it’s going to do you any good.

     And it - - the pain was - - oh, it was so - - I mean, it was - - it
enhanced the pain ten times.  It make it worse; so, I kept calling
them and they kept saying, “Well, there’s a healing process, you
know, you’re going to be in pain.”  And I kept saying, “This is
more pain.  This is worse than that.”  Well, I went in and Amber
had got a-hold of them and told them, you know, “Something’s got
to be done”.  And she took me up there.  Well, they had to remove
it, because of the scar tissue that was in there.  The lead wire was
touching the nerve.  So, that’s why it was so much more pain.  So,
then they removed it right then and said I was not a candidate for
that.  I could not have that placed because of the scar tissue.  (T.
35-36).

On September 21, 2006, Dr. Barrett-Tuck performed surgery on the claimant’s back.  As

to her ability to work during the three (3) year period between the December 31, 2003, injury

date and the September 21, 2006, surgery, the claimant testified:

     No.  The time - - one time that I did, they asked me - - it was in,
like, April; it was after the injury.  They just kept on now, “You’ve
got to work.”  I mean, my insurance was going to cancel.  That was
before the surgery, even before the stimulator, and they said,
“Well, is there any way you can make it up here?”  And I said,
“Well, I can get up there, but I don’t know.”  I mean I tried to
explain and let her know I could not even get myself to the
bathroom without help, and how was I going to be able to stand
and work.  They said, “Well, we’ve got something.  We’ll just let
you sit, and, you know, see what you can do.”  So, I went up there
and I done all - - I mean, I was even in tears to the point until I just
said to them, “I’ve got to go home.  I can’t do this.” 

     I don’t think I made it until lunchtime.  I don’t even think I
made it the four hours, three, three or four hours at the most. (T.
37).

The claimant explained that during the afore effort at work she was not able to accomplish
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anything:

     No.  They would just harp on me.  “I can’t believe you can’t
count bolts.  I can’t believe you can’t - - you know, it’s going to
take you all day to count them bolts.”  Because I was having to get
up move and try to readjust and everything; and so, they was kind
of emotionally, you know just kind of lashing at me, and mostly I
kind of broke down with the pain, but the embarrassment, because
when I try to do something, I try to - - I’ve always tried to do
everything to the best that I could.  And I felt kind of degraded
because I couldn’t do it and the embarrassment of being there and,
you know, not being able to really do what I was there to do, even
try. (T. 38).

The claimant explained that her limitations at sitting, standing, and walking is the product

of the severe pain she experienced for the compensable injury.  The claimant testified that she

has not been pain free since the compensable injury, and noted that on a typical day her pain level

is a eight and a half to nine on a 0 to 10 pain scale.  The claimant added:

     That’s not moving.  That’s just, you know, trying to relax in a
comfortable situation. (T. 39).

As to the duration of her sleep at night, the claimant testified:

     I don’t.  Three, four hours and that’s not in one sitting.  That’s,
you know, sleep a couple of hours and move and get up, take
medication, lay back down, you know.  I will lay in my recliner, try
my recliner, I’ll try my couch, and the, I’ll try the bed.  That’s kind
of a ritual thing with my, you know, nightly issues, trying to get
where I can get an hour here or two hours there. (T. 39).

The testimony of the claimant reflects that she takes blood pressure medicine, diabetic

medicine, and allergy medicine.  Thereafter the claimant’s testimony reflects:

     .   .   . I take Flexeril, which is a muscle relaxer.  I take Dilaudid,
which is a pain medication.  Out of all the pain, I have to take that. 
When I take that, a lot of - - like the normal dose he prescribes it to
me, it’s four milligram and it’s every six hours.  I have to break the
bill in half, because if I take the whole pill at that one sitting, if I
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take it the whole time, I have to take Zofran, because, you know, it
make me throw up, it make me just heave.  So, I have to take the
Zofran to counteract the throwing up.  So, I take a half of one, and
then, in two hours if - - you know, if there’s pain, I mean, you
know, I take the other half.  And then, I just kind of - - during the
day, I take eight hundred milligram Ibuprofen also in between, you
know, to try help with it.  I take - - I was taking Lyrcia, and
Nuerontin, but due to the pain pump that they’ve got in the pain
medication that they’ve got me in the pain pump, it counteracts,
you know, you can’t it at all with that medication.  So, I’ve had to
take that.  So, where the Fibromyalgia has, you know, took over,
I’ve got Fibromyalgia also and the Lyrica helps with the pain to
control that, but in my arms and shoulders and stuff, but see, I can’t
take that now because it counteracts with the pain medication.  So,
I’m taking - - you know, they’ve changed my medication the past -
- well, they, I took it for, I had it for like three weeks once they put
the pump in, oversight, I guess they realized I was really, really bad
bad sick, reactions in my mouth and everything, and it was because
I was taking the Lyrica with the pain pump in.  So, they found that
mistake and they took that and that’s when my  - - I was drooling,
couldn’t control my salvia.  The roof of my mouth and my tongue
and my - - this up in here was like they had given me Novocaine.  I
couldn’t control that, and the was a side effect from the medication
they said. (T. 39-41).

The claimant testified regarding her need to periodically lie down or take a nap during the day:

     I lay down, I sit up.  Periodically, all day long I’m - - I’ll just
say, I’m so tired I can’t sleep.  I didn’t sleep last night, but then,
some of it’s the medication.  I can’t - - you know, I can’t - - just a
full day, I can’t do it.  I mean, I just - - I’ve had grandchildren born
that I couldn’t go and be with.  I’ve had - - 

     I have fifteen grandkids.

     But the ones like I said, just to Jonesboro you know, to go and
have to be - - you got to wait on it, you know.  And I’ve had to be
taken home, because I couldn’t be there, because I couldn’t
withstand being there, you know, the pain and being
uncomfortable.  I couldn’t handle it; so, I’d have to leave. (T. 41-
42).

The testimony of the claimant reflects that she completed the 6th grade, however later
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obtain her GED:

     Yes, sir.  I got my GED I think it was in 2000 or 2001.  Amber
was going through her schooling and trying to keep her in school,
you know, being a teenager and I was like, you know, how can I
make my daughter get her education and force that when I didn’t
have one.  So, I went back and I was going do (sic) it, and I wanted
to go to college and I wanted to really do something with my life,
and, you know, and now I can’t.  There’s not things that I can do
on medication and, you know, the shape I’m in, I can’t do that. (T.
43).

As to her capacity to drive an automobile, the claimant testified:

     I drive short spurts like Amber drives - - I drive to Amber’s
house, and then, she’ll drive me to the grocery store and, you
know, to the doctor.  She takes me to the doctors. (T. 43).

The claimant identified attending church on Sunday and going to the grocery store as those

occasions when she actually get out of her house and goes somewhere, adding:

     Yeah, other than as for hobby or doing something really to be
church is the only thing that I get to - - I really interact in. (T. 43). 

The claimant offered how she manages during church service:

     I stand on the wall.  I’ll lean against the wall, and I’ll sit, and
then, you know, some days, I have to leave.  There’s been a lot of
times I leave.  I used to be really interactive.  I really like to sing;
and so, I try to - - you know, I would try to sing.  I used to always
sing in church, and even at karaoke when I used to go dancing and
things; and so, that’s - - I don’t do that.  Periodically, I try to sing at
church, but I’ve gotten to where I’m not - - it’s not an every
Sunday thing.  It’s just on a good day I call it, I’ll go, and then, a
lot of times I’ve not even stayed for the service.  I get through
Sunday school and decide I have to leave.  A lot of times, I don’t
go because - - (T. 44).

The claimant testified about the frequency she attends Sunday church services:

     It’s a good month if I make it two Sundays in a row, and I don’t
go - - we have Sunday evening services, you know, and there’s
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been time I’ve tried to do Sunday evening, because it’s not as long
as, you know, the Sunday morning service.  So, I’ll go Sunday
evening, because it usually - - it’s just a little country church; so,
service lasts maybe an hour, you know.  And my church is only
like maybe five miles from the house; so, I don’t have to ride very
far. (T. 44). 

The claimant continued:

     The times I go to Batesville is when I have to go to the pain
clinic when my - - for my pain pump, and to see the pain doc
clinic, Dr. Larson, it’s - - and here lately since they put the pump
in, I’m having to go - - it was like last week, I had to go, because
they’re having to do the - - they’re turning the pump up with the
medication very slow.  So, I had to go last week, and then, I had to
go yesterday and some days, it’s - - 

     They’re having to go very, very slow [with the pain pump
medicine].  Very, very little bit I mean, because of the allergies to
my - - the medication they’re trying to - - if they go slow, they’re
hoping and I’m hoping that it will help with the reaction.  It’s to get
my body to, it’s not an allergic reaction, it’s a reaction just of (sic)
the medication that your body - - it’s one of the reactions to it.  So,
they’re trying to get me to be, instead of - - at a level where I can
tolerate it and still use it. 
(T. 45).

The testimony of the claimant reflects regarding her ability to understand and comprehend

written materials:

     If I can spell the word, sound the word out, you know, on a lot
of words you know the big words.  It’s just like for reading the
Bible, I don’t, because I don’t - - I can’t spell the words - - sound
the words out on a lot of them, but if I read something, I can read a
story book, even a verse in the Bible and you ask me five minutes
later, “Well, what did that verse say, and I couldn’t tell you what I
read, and what does it mean to you.  Well, if you read it to me, I
can kind of get the picture, you know, understanding it better.  But
to read something, I read it and it doesn’t click.  I don’t
comprehend, I guess, is the word. I don’t comprehend it. (T. 45-
46).
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The claimant attributes the afore to  both the medicine and the pain.  

The claimant testified that she is 5'3" tall and was 210 pounds the last time she weighed. 

As to any changes in her weight, the claimant offered:

     Yes.  It fluctuates.  I was quite a bit bigger, but then, a year ago
in September when I was in the hospital with the first pain pump I 
lost like fifty pounds. 

     I was in there six weeks minus four days, because they would
send me home, and then, I’d have to go right back.

     I was having problems with the allergic reactions to the
medications; so - - and then, during this time back and forth to the
hospital, my incision came open.  They was having to pack it.  It
got inflamed back and forth.  Like I said, I was in the hospital and
it go infected.  I ended up - - I went home one day and the
medication that they send, you know, you get your prescriptions
filled and you go home and I took my medication and I thought I
was having a heart attack and had to call somebody and they come
to take me to the hospital and that’s when they had to air lift me. 
And my chest just - - my throat and my chest, my esophagus wand
all swelled shut, and I was heaving so much during this time, the
acid arose into my throat in my esophagus and my throat, like I
said, it just was like hamburger meat.  They said it just swelled
shut.  I woke up very, very scared, because if you know anything
about children, you’ve got four kids and you don’t get all of them
at the room at the same time arguing, spitting, or whatever; and so,
nevertheless, they were all there when I come to, and I realized that
I had died.  I pretty much had quit breathing completely.  They had
me in the hospital, and then, they put - - because of my throat being
so swelled shut that day, I couldn’t swallow water or anything; so,
the had to put - - I also had a feeding tube.  Well, then, it was
misplaced; so, I had to go through another surgery.  In six weeks, I
was put to sleep four times in the six weeks, because of the having
to be put to sleep for the feeding tubes, and then, the pump and it
was just a very scary trial time. (T. 46-48).

The claimant testified regarding her total hours of productivity since her December 31, 2003,

compensable injury:
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     I’m not.  I wouldn’t call it productive.  If I get my dishes - - if I
get a few bowls and stuff in one standing, you know, that’s
productive for me.  I get that done.  I’ve washed a few dishes, and
then, I have to sit down, and a lot of times, I’ll even put the chair
over there, and my granddaughter told me that.  She said, “Here,
Nanna, this makes it easy.  So, she pulled the chair over there to
help me, you know, where I could just sit down and wash them
sitting down.  

     I have to constantly be elevating, and then, moving them and I
could show bruises where I hold my leg and massage it so much,
because I think if I can squeeze it hard enough and cut the
circulation off, I think it would help with the pain; and so, I have
bruises.  I’m constantly twisting and turning.  I can’t be - - the
nerves in the bottom of my - - like in my tail bone, my coccyx is
very, very - - they call it exposed nerves.  So, when I sit - - excuse
my - - I mean, back on my buttocks, it’s like and electrical shock
up your tail bone, very severe.  So, I lean.  I don’t sit back.  I have
to lay on one hip, you know, one cheek or the other.  I can’t lay flat
on my back.  And now, with the pain pump, that’s kind of
distorting that situation, because, you know, it’s in my hips also. 
So, I have pain with it.  (T. 48-49).

The testimony of the claimant reflects that she has fallen “quite a few times”, explaining:

     It’s like the numbness in my legs, the deadness.  It’s like my leg
just - - it just gets too heavy for me to move.  It just goes right out
from under me.  Most of my things I’m constantly being where I’ve
got to be in reach of something.  Even my house is set up where
I’ve - - where I can reach something hopefully as I’m walking
through the house.  
(T. 49). 

As to the prospects of other treatment measures in connection with her compensable back injury,

the claimant’s testimony reflects:

     I’ve been told - - well, they’ve said that there is nothing else can
be done.  The surgery that I had that Dr. Tuck done, it didn’t - - the
nerves were so damaged supposedly that it caused - - that’s the
damage to my sciatic nerve and that, that I have for my leg.  Then,
of course, I’m a diabetic; so, bone doesn’t heal.  So, where I had
had the fusion, the fusion that they had done, my bone didn’t
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adhere to the - - you know, grow, it’s supposed to grow and like
the mesh that they put in there, it makes it grow and, you know,
your bone is there to grow.  Mine didn’t grow, because I’m a
diabetic and it’s like crumbled and I was told it was because of,
you know, the deterioration of that and without having this - -
going so long without the surgery, it was kind of like the domino
effect.  My other - - above, you know, my - - I’ve got bulge discing
and stuff.  They said it was degenerative disc disease, because of
the - - and they said it was like a domino effect.  Once one thing
stays out of pocket for so long, the rest just kind of fall apart too.
(T. 50).

During cross-examination, the claimant confirmed that she had the pain pump installed,

then had it taken out, and eventually had one put back in.  There is one currently in place.  As to

the frequency of having the pump filled, the claimant testified:

     With this medication, now before when they first put this in, the
first medication, which was the Prialt, it was - - I was only going to
have to have it filled like every eighty-three days.  Now, with this
since they’ve, what they call diluted it or the contrast is different, it
has to be filled every - - within every forty-three days it has to be
filled. (T. 51).

In addition to or in conjunction with the pain pump the claimant is taking pain medication. 

Regarding the afore, the claimant offered:

     We’re hoping because of the pain medication that they’ve given
me, the reason for the pump being put in.  I mean, nobody wants to
live on pain medication, believe me, especially with the reactions
that I have, but the pain medicine was shutting down my pancreas
and my liver, because I have such a low tolerance to the medication
that it just - - I mean, it just - - it’s like somebody taking something
for a long period, but mine was not very long, you know, when
they finally found one that I could take.  Well, with the pain pump,
the reason for the pain pump was hoping that with this pain pump
with the medication that they would get it to where I could be - -
would never be pain free, but it would be tolerable without the pain
medicine, you know, because the pain medication is so hard on me,
and this is a non-narcotic.  The pain medication that they’ve got me
on is a non-narcotic, because narcotics is what I’m allergic to or
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have such reactions to.  Well, then, so be it now, I’m having the
side affects of the non-narcotic, but it’s to keep me from having to
take the pain medicine. Eventually, they’re hoping if they can get it
bumped up, the dosage, enough that it will help tolerated the pain
level; so, I won’t be taking any other medication.  That’s what our
goal is, is to be off the pain medicine, the pills, and narcotics. 
(T. 51-52).

The claimant testified that in the years since her December 31, 2003, injury she has not

been able to work anywhere because of the injury.  The claimant has not applied for work

anyplace since her compensable injury.  The testimony of the claimant reflects that she has been

receiving Social Security Disability benefits for approximately six and one-half (6 ½) years.  The

claimant testified that she is now having issued with neck pain, which she attributes to the

December 31, 2003, compensable injury:

     Yes.  I’m having issues with that, and I think that the doctor
explains it’s from, you know, having to lift and using my upper
body so much when I do and not being able to lay flat, you know, it
gets you out of alignment and it causes a pinched nerve.  I’ve
actually got to go for an MRI, because they think I’ve got another
pinched nerve in my neck. (T. 58).

The claimant maintains that she has difficulties with her upper extremities – hands and arms,

which attributes as residual of the compensable injury:

     Yes, sir.  That’s part of the pinched nerve that they - - that’s
why they’re believing it’s a pinched nerve that I’m having trouble
with, because of the numbness down my arms and things and that’s
why I’m having the - - I’m scheduled for an MRI.  That’s why - -
they scheduled it yesterday because, you know, with my
Fibromyalgia and all that going on and not taking the Lyrica
anymore I thought well, okay I’m having more pain in my
shoulders and all this because, you know, the medication change
and it’s just - - it got so bad I just dealt with it because that’s just -
- you just kind of give up sometimes and just deal with it.  But I
mentioned it at the doctor yesterday about my - - you know, feel
like you’ve got a kink in your neck and you can’t hardly - - you



22

know, numbness in your hands; so, he’s got me scheduled for some
injections in that. (T. 58-59).

The testimony of the claimant reflects that she treats with Dr. Larson at the Pain Clinic in

Batesville.  As to the source of payment for her most recent treatment, the claimant testified:

     Medicare and Medicaid, because I couldn’t get anything from
the workers comp, and when I got my Social Security, I finally got
a doctor that would, you know, take it on that regard.  You know,
my Medicare and Medicaid and I explained the situation that it was
a work-related injury, but nobody would treat me because, you
know, they refused and I didn’t have any, you know.  So, they took
if off on, you know, Medicare and Medicaid. (T. 59).

The claimant testified regarding the point that she last received workers’ compensation indemnity

benefits:

     Roughly, it was after my Social Security and I don’t remember
the exact date I got that. 

*         *        *

     ‘04 or ‘05 something around there, because I had already
received - - had started my Social Security; so , and I know it was
like three and half, four years, I guess, before I got my Social
Security.  So, you know, periodically, they would go months and
months without anything, then, one week I would get a check, and
then, they would go months and months without, and then, I would
get a check you know, periodically. (T. 60).

The testimony of the claimant reflects that it was after her September 21, 2006, surgery that she

commenced receiving workers’ compensation indemnity benefit checks in the amount of

$308.00, every two weeks. (T. 61). 

The testimony of Dr. Rebecca Barrett-Tuck was obtained by the parties by deposition on

April 26, 2005, and is herein designated a part of the record as Claimant’s Exhibit #4.  Dr.

Barrett-Tuck is a board certified neurosurgeon, who at the time of the deposition, had been in
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practice in Jonesboro for approximately seventeen (17) years.  Dr. Barrett-Tuck first saw the

claimant on March 11, 2004, pursuant to a referral of Dr. Donald Lamoureaux.  Dr. Barrett-

Tuck’s testimony reflects, regarding the history of the back injury provided by the claimant:

     She reported that on New Years Eve [12/31/03] she was at
work, picked up a bin, felt a pop, had severe pain in her back
radiating down her right leg, reported that she had been in severe
pain since and had not work since that time. (CX #4, p. 5)..

At the time of the March 11, 2004, visit of the claimant, Dr. Barrett-Tuck reported that the

claimant limped terribly; could barely drive herself; complained that her entire leg felt numb and

gives out on her.  Dr. Barrett-Tuck observed the claimant’s limping, and noted that she appeared

to be in significant physical distress.  

The claimant’s pain was described as severe and persistent.  Dr. Barrett-Tuck noted, with

respect to the claimant’s prior medical treatment for her back complaint:

     She did report that she had seen another neurosurgeon, Dr.
Eubanks, and indicated that she had had physical therapy,
specifically with passive modalities.  She’d had pain medications,
muscle relaxants, steroids, anti-inflammatories, and she’d used
heat and ice. 
(CX #4, p. 6). 

Dr. Barrett-Tuck continued regarding her access to the claimant’s prior medical records:

     I have Dr. Eubanks’ records now.  I cannot recall whether I
received those at the time of this appointment or later. (CX #4, p.
7).

Dr. Barrett-Tuck also reviewed the claimant’s MRI results, which had been ordered by Dr.

Lamoureaux.  Dr. Barrett-Tuck testified, following her physical examination of the claimant, that

the objective findings did not correspond to the degree of the claimant’s professed pain.  Dr.

Barrett-Tuck discussed her conclusions after reviewing the January 8, 2004, MRI results:
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     I was a slight darkening of the disk, a very slight disk bulge, no
impingement of the neurostructures, and my impression was that
she would not require surgery.  And I recommended a more active
physical therapy program with stretching and strengthening and
suggested that one might want to consider pain management and, if
the pain continued to such a severe degree, that the family doctor
might want to explore other possibilities of reasons for severe pain.
(CX #4, p. 8).

Dr. Barrett-Tuck left the decision of the claimant’s continued off work status to Dr. Lamoureaux.

The claimant was next seen by Dr. Barrett-Tuck on February 17, 2005.  The claimant,

however, underwent another MRI in August 2004.   Regarding the afore, Dr. Barrett-Tuck

testified:

     I don’t know when it - - the first I knew about it was when I saw
her on February the 17th, so I don’t know when it was sent to me. 

     Yes.  Most likely it was sent to us when it was requested that we
see her again. (CX #4, p. 11). 

Dr. Barrett-Tuck offered that the claimant’s complaints were a bit different during the February

17, 2005, visit than they were at the March 2004, visit:

     A bit different.  She said that her pain had increased steadily
since her accident and that she still had not been able to return to
work.  She reported a lot of muscle spasm and that she was just
barely able to get around.  She reported that her pain did continue
mostly in the right leg, even though now she was having electrical
shooting-type pains down her left leg. (CX #4, p. 11). 

In discussing the physical examination on the claimant during the February 17, 2005, visit, Dr.

Barrett-Tuck testified:

     I guess I’d just have to refer to what I do say here, I say, “She’s
barely able to walk today” - - and this is on my exam, so it’s more
clear here - - “she hobbles in holding on to the wall, sits in a very
tense position on the edge of her chair, and I can barely touch her
low back.  She complains of so much pain with even the slightest
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touch.” 
(CX #4, p. 11-12).

In comparing the results of the two (2) MRIs,  Dr. Barrett-Tuck testified:

    The new MRI showed a very prominent disk protrusion at the
L5/S1 indenting the thecal sac, appears to be significantly more
prominent on the left than the right.  And I noted that the patient
said that her pain was actually worse on the right, even though she
described the shooting pain on the left.  I noted that the disk was
large.  And she does have left-sided pain as well.
     I suggested bilateral laminotomies, in other words, making an
opening in the bone on both sides, taking out the disk definitely on
the left and evaluating the appearance of the disk on the right to
determine whether there should be opening and resection of disks
on both sides, decompressing both the nerve roots. (CX #4, p. 12-
13). 

Dr. Barrett-Tuck described the disk as L5/S1 as “a very, very large abnormality”.   Regarding her

assessment of the progression of the afore disk between January 2004 and August 2004, Dr.

Barrett-Tuck offered:

     I would not have predicted that, you know, but in retrospect
there are a few things to, I guess, to keep in mind.  First of all, if
our dates are correct, the first MRI was done only a few days, I
think, 8 days, after the injury.  And I have to wonder now was the
anulus possibly quite severely injured and the disk had just not
extruded through that anulus at that time. 
     Certainly the lady appeared to be in much more significant pain
than the MRI at that first time indicated.  And even at this second
time - - I get the feeling this lady is a bit theatrical and, you know,
we see all sorts of people.  We see some people with just terrible
injuries that don’t say a word, don’t take a pain pill.  And then you
see others that are, you know, fainting and just very theatrical and
show exaggerated responses.  And I have to say, this lady, I have to
put her in that category.  She was very theatrical, for no better word
to choose there.  But I have to think that in all likelihood the injury
was there and given that first week had just simply not extruded. 

*          *          *
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     My opinion would have to be that there was a significant
internal disk injury and a significant anulus injury, which would
certainly go along with her behavior at the time, and that just given
the weight of standing on it with disruption to the point that just
the pressure on the disk would cause it to protrude into the canal,
given time and the pressure of the upright posture. (CX #4, p. 13-
14).

In light of the claimant’s symptoms during the March 1, 2004, visit, and the presence of an MRI

eight (8) days after the injury, Dr. Barrett-Tuck offered regarding his decision not to obtain

another MRI at the time:

     I probably should’ve, in retrospect.  My opinion at the time was
that, you know, gosh, the MRI really didn’t look bad at all, it had
not been that long since her MRI, it had been 8 weeks or so.  And
I’ve got to say my opinion of her at the time was that she appeared
to be - - 

   A bit, or over playing what I was seeing.  In retrospect I’ve got to
say maybe it looked that bad then and maybe I should’ve repeated
her MRI back then. (CX #4, p. 15).

Dr. Barrett-Tuck continued:

     I think it - - yes, I do believe it was a progression from the
original injury.  And I have to believe, be it right or wrong, you
know, there’s no way to prove it unless we had had serial MRI’s,
but I have to believe that that injury was there and that just given
time, like I say, the standing posture, the disk just progressively
came right on out.
     And, like you say, you know, maybe I should’ve repeated it
earlier instead of just looking at the original MRI and saying, you
know, “You’re fine, there’s nothing there.” (CX #4, p. 16).

Dr. Barrett-Tuck testified regarding the results of the physical examination of the claimant during

the March 11, 2004, visit which might have suggested that there may be something more

involved occurring:

     Unfortunately not always.  Her reflexes were still there, her
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reflexes are still there second time around when the big disk
rupture is apparent.  I couldn’t test her strength very adequately. 
She seemed to be in so much pain she wouldn’t really cooperate
that well for strength testing.  I suspect her strength is going to be
okay since her reflexes are okay.
     So unfortunately with disk ruptures there is not always a
neurologic deficit, well fortunate or unfortunate, I guess, fortunate
for the patient and unfortunate that the doctor can’t always pinpoint
a definite physical finding.  But it is not uncommon that there is
not a dropped reflex or weakness or numbness. (CX #4, p. 17).

During her deposition, Dr. Barrett-Tuck testified that in her opinion, to a reasonable

degree of medical certainty, the claimant was in need of a bilateral laminonty as a result of the

injury she sustained in her employment with respondent. (CX #4, p. 19).   As to the amount of

time the claimant would be off work as a result of treatment in connection with the L5/S1 larger

abnormality, Dr. Barrett-Tuck’s testimony reflects:

     Of course it depends on their job and depends some on their
motivation and their ability to respond well.  Different people have
different pain levels.  You know, we’ve had some patients go back
to work within a couple of weeks.  On the average for most
patients it’s 4 to 6 weeks for a sedentary or relatively sedentary job,
of course, more like probably 3 months with a heavier job with
lifting.
     And I’ve got to say I have a bit of a concern on Sandra with this
very large central disk rupture.  I’m hopeful that the
recommendation I had will relieve her of all her pain and allow her
to go back to work and be functional again, but I think we’ve got to
realize that type of rupture sometimes leads eventually to a fusion. 
I did not suggest that to her at all and would not suggest it for first
time around.
     And a lot of times this fairly simple surgery is going to take care
of it, but sometimes with this type of extensive rupture, it just
doesn’t. 
(CX #4, p. 20). 

The medical in the record reflects the presence of August 24, 2005, office note regarding

a visit by the claimant to Dr. Barrett-Tuck.  The afore reflects, in pertinent part:
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Sandra Hickey returns today.  She has completed her pain
management sessions.  Unfortunately, it was not significantly
helpful for her.   .    .    .  Her first MRI appeared to show only a
bulge and the last MRI showed that the large disc protrusion had
reached to a significant degree.  We do however, of course see
significant degenerative changes in this injured disc, and I think
having exhausted conservative measures the appropriate choice
would be to go ahead and move on with the posterior lumbar
intervbody fusion that we had originally planned for the treatment
of this degenerated, injured disc at L5-S1. .   . 
(CX #1, p. 20). 

The parties stipulated that the claimant underwent back surgery under the care of Dr. Barrett-

Tuck on September 21, 2006.  A February 18, 2007, clinic note regarding the claimant’s visit of

the same date to Dr Barrett-Tuck, reflects, in pertinent part:

Sandra Hickey returns today for follow-up.  She underwent
posterior lumbar interbody fusion L5-S1 about seven months ago. 
Sandra still complains of low back pain, difficulty turning over at
night, stiffness in the low back as well as difficulty standing erect. 
She did receive her Social Security disability. .    .    .  I think she
has fused very nicely.  I am going to release Sandra from routine
follow-up.  She was instructed to call if she requires re-evaluation
in the future. (CX #1, p. 22). 

The medial in the record further reflects that on September 5, 2012, the claimant

underwent surgery for the placement of the spinal stimulator. (CX #1, p. 23-30).  On September

20, 2012, the claimant underwent surgery for removal of the intrathecal catheter. (CX #1, p. 60-

64).  On October 25, 2012, the claimant underwent surgery for removal of the pain pump (CX

#1, p. 113-114). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on December 31, 2003, when the claimant 

sustained as compensable injury to her back, during which time she earned wages sufficient to

entitle her to weekly workers’ compensation benefit of $183.00/$154.00, for total/permanent

partial disability. 

3. The claimant reached the end of her healing period on April 18, 2007, with a 

residual anatomical impairment of 12% to the body as a whole as a result of the compensable

injury and subsequent surgery. 

4. When the claimant’s permanent impairment, limitations, age, education, work 

experience and other matters reasonably expected to affect her future earning capacity are

considered, the evidence preponderates the claimant is unable to earn any meaningful wages in

the same or other employment, and has been rendered permanently totally disabled because of

the December 31, 2003, compensable injury, pursuant to Ark. Code. Ann. §11-9-519. 

5.  The claimant has failed to prove by a preponderance of the evidence that the 

Arkansas Workers’ Compensation Commission and the mechanism by which it enforces the

provisions of the Arkansas Workers’ Compensation laws are unconstitutional.

6. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of December 31, 2003.

7. Respondents #1 have controverted the claimant’s entitlement to permanent 

disability benefits in excess of the 12% whole body anatomical impairment.   

CONCLUSIONS
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The compensability of the claimant’s December 31, 2003, back injury is not disputed.  

Further, the parties stipulated that the claimant incurred a 12% whole body anatomical

impairment as a result of the compensable injury.  The claimant contends that she has been

rendered permanently and totally disabled as a result of the December 31, 2003, compensable

injury, or, in the alternate, sustained wage loss disability in excess of the anatomical impairment. 

The claimant also challenges the constitutionality of the Arkansas Workers’ Compensation Act. 

Respondents #1 contend that they have paid appropriate benefits, and leave the determination of

wage loss, if any, to the Commission.  Respondent # 2 contends that if the claimant is found to be

permanently and totally disabled, it stands ready to commence weekly benefits in compliance

with Ark. Code Ann. §11-9-502, and denies that such benefits have been controverted. 

Maximum Medical Improvement

Ark. Code Ann. §11-9-102 (12) (Repl. 2002), defines healing period as that period for

healing of an injury resulting from an accident.  A claimant’s healing period ends when the

underlying condition causing the disability has become stable and nothing further in the way of

treatment will improve the condition.  Elk Roofing Company v. Pinson, 22 Ark. App. 191, 737

S.W.2d 661 (1987). The healing period has not ended so long as treatment is administered for

healing and alleviation of the condition and continues until the employee is as far restored as the

permanent character of the injury will permit. Arkansas Highway & Transportation Department

v. McWilliams, 41 Ark. App. 1, 846 S.W.2d. 670 (1993). 

The persistence of pain may not of itself prevent a finding that the healing period has

ended, provided that the underlying condition has stabilized. Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124 628 S.W.2d 582 (1982).  A determination of when the healing period has ended is a
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factual one.  High Capacity Products v. Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998).

In the present claim, the evidence reflect that the claimant underwent a posterior lumbar

interbody fusion at L5-S1 on September 21, 2006, under the care of Dr. Rebecca Barrett-Tuck, in

the treatment of the compensable December 31, 2003, back injury.  The claimant was last seen by

Dr. Barrett-Tuck on April 18, 2007, at which time she was released from routine follow-up.  The

April 18, 2007, Neurosurgery Office Note, reflects that claimant was instructed to call if she

required re-evaluation in the future.  During the hearing the claimant testified that she was no

longer treating with Dr. Barrett-Tuck.  There is no evidence in the record to reflects that the

claimant was again seen by Dr. Tuck following the April 18, 2007, visit.  

While there is evidence in the record that the claimant received further treatment in

connection with her severe pain complaints, to include the placement and removal of a pain

pump, and the re-placement of a pain pump.  During the course of the April 26, 2005, deposition,

Dr. Barrett-Tuck addressed the prognosis of a surgical candidate’s return to work, with the same

ranging from 4 to 6 weeks up to three months.  The evidence preponderates that the claimant

reached maximum medical improvement and the end of her healing period relative to the

December 31, 2003, compensable back injury on April 18, 2007.

Permanent Total Disability

Ark. Code Ann. §11-9-519 (e), provides, in pertinent part:

(1)   “Permanent total disability” means inability, because of
compensable injury or occupational disease, to earn any
meaningful wages in the same or other employment.

(2)   The burden of proof shall be on the employee to prove
inability to earn any meaningful wage in the same or other
employment. 
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The total disability provision of the Arkansas Workers’ Compensation Act provides that in the

absence of the loss to two (2) specific scheduled member, all other cases of permanent total

disability shall be determined in accordance with the facts. Ark. Code Ann. §11-9-519 (a) - (c).

In the present claim, the claimant suffered a compensable back injury on December 31,

2003, which resulted in several surgeries.  The claimant, with a date of birth of October 13, 1963,

completed the 6th grade, and later obtained her GED in 2001.  While the claimant’s work history

displays a variety of jobs – factory work, bartender, CNA– all entailing physical demands of

lifting, bending, and standing.  The record preponderates that the claimant can no longer perform

the afore activities to any significant degree due to the compensable injury.

Due to residuals of the December 31, 2003, compensable injury, the claimant has not

worked anyplace since 2004.  While the significance of the claimant’s December 31, 2003, was

not fully appreciated by her treating physicians until a follow-up visit with Dr. Barrett-Tuck on

February 17, 2005, the claimant continued to experience the severity of the symptoms

attributable to the compensable injury from the date of its occurrence.  As a consequence of the

afore appropriate medical treatment for the compensable injury was not received by the claimant. 

The claimant underwent fusion surgery on September 21, 2006, which ultimately failed.  The

claimant was diagnosed as diabetic after her December 31, 2003, compensable back injury.  In

addition to the fusion surgery, the claimant underwent an unsuccessful trial of a spinal cord

stimulator, the placement of a pain pump, which had to be removed, and second placement of a

pain pump.  

It has been more than ten (10) years since the claimant sustained the December 31, 2003,

compensable back injury.  The claimant continues to require prescription medication in the
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treatment of the compensable back injury.  As noted above, the claimant is unable to stand or sit

for any significant period of time.  Further, the evidence preponderates that the claimant is unable

to bend or lift any significant weights.  The claimant is unable to drive any appreciable distance,

or to regularly perform routine household activities of cleaning, cooking, or laundry.  Indeed, the

credible evidence reflects that the claimant requires breaks where she either lies down or sits,

when addressing her personal hygiene.  

The evidence preponderates that the claimant is unable to physically perform any of her

prior jobs because of residuals of the December 31, 2003, compensable back injury.  The

claimant suffers side effects of the required medications she takes to address the pain

components of her injury.  The afore includes comprehension and memory difficulties.  The

claimant has experienced numerous falls due to the giving away of her leg.  The evidence

preponderates that the claimant is unable to earn any meaningful wages in the same or other

employment because of the residuals of the December 31, 2003, compensable back injury.  The

claimant has sustained her burden of proof that she has been rendered permanently and totally

disabled, within the purview of the Arkansas Workers’ Compensation Act, as a result of the

December 31, 2003, compensable injury.  Respondents #1 have controverted the claimant’s

entitlement to permanent total disability benefits.  

Constitutional Issue

Statutes enacted by the legislature are presumed Constitutional, and the burden of proving 

otherwise is placed on the party challenging the legislative enactment.  Golden v. Westark

Community College, 333 Ark. 41, 47, 969 S.W.2d 154, 157 (1998).  All doubts are resolved in

favor of a statutes’s constitutionality. Id.  969 S.W.2d at 157.  The issue of the constitutionality
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of the Arkansas Workers’ Compensation Act as well as the mechanism for its application and

implementation has been previously addressed by the Arkansas Workers’ Compensation

Commission and the appellate courts of Arkansas.  The same has not been found to be a violation

of due process rights of the Constitutions of the United States or the State of Arkansas.  Stutzman

v. Baxter Healthcare Corp.,99 Ark. App. 19, 256 S.W.3d 524 (2007); Long v. Wal-Mart Stores,

Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent total 

disability benefits at the weekly compensation benefit rate of $183.00, as a result of the

December 31, 2003, compensable back injury.  Said sums accrued shall be paid in lump without

discount.  Respondents #1 may claim credit for sums heretofore paid toward the discharge of the

afore obligation. 

Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses arising out of and in connection with the

treatment of the claimant’s December 31, 2003, compensable back injury, to included medical

related travel, pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002).

Maximum attorney fees are herein ordered on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
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 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE

 

  


