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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.   On January 27, 2014, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Ruby Hensley, along with the February 19, 2014, deposition testimony

of Dr. Carl Covey, coupled with medical reports and other documents comprise the record in this

claim.

DISCUSSION 
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Ruby V. Hensley, the claimant, with a date of birth of January 19, 1960, is a highschool 

graduate who attended a thirteen month program at Cottonball Vocational Technical School to

obtain her LPN certificate.  The claimant, who has been a LPN for approximately thirty-five (35)

years, commenced her employment with respondent as a LPN in March 2012. The claimant’s

testimony reflects, regarding her employment history:

I’ve been a nurse for almost thirty-five years; so, I went to nursing
school right after highschool so, I’ve been a nurse my whole life. 
So, as far as working, the only other thing I’ve ever done is wait on
tables. (T. 9).

The compensability of the claimant’s October 21, 2012, cervical injury is not disputed.  

The claimant testified regarding the mechanics of her October 21, 2012, injury:

     I had went into a resident’s room, and - - to check a pump, and I
just walked into the room, and there was something wet on the
floor, and my feet just went straight up, and I went straight back. 

     Like straight back on my back, my shoulders, onto my neck and
head. (T. 10).

The claimant was transported to the emergency room following the accident via ambulance.  

The claimant was taken off work following the accident.  The claimant explained that

after the emergency room physician, she was first seen by Dr. Cullom, a Osceola general

practitioner, adding:

     Right, I went through, I don’t know, four or five weeks of
physical therapy, and then, my neck and head - - my headaches
were getting worse and my neck was not getting better; so, the
therapist requested, probably, that I needed to see a specialist. (T.
11).

The claimant received temporary total disability benefits during the time she was off work. 

The claimant testified that she treated with Dr. Rutherford, a Little Rock neurologist,
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pursuant to the request of respondent.  The claimant added, regarding the duration of her

treatment under Dr. Rutherford’s directions:

     I seen him, I think maybe three times, and during that time, I
seen one more physician, but I don’t remember her name. (T. 11). 

Dr. Rutherford released the claimant to return to work.  The claimant testified that she tried to go

back to work, however was unable to return to the employment of respondent, explaining:

     I went in to talk to them that day and took my release form, and
they told me that the really appreciated the fact that I wanted to
come back to work, but they thought that I would be a liability to
them.  And the administrator told me that three times; and so, I left
there under the impression that since they didn’t want me to come
back to work, that workman’s comp would continue to pay me
until I could come back to work. (T. 11-12).

The claimant was not paid indemnity benefits following the above.  While the claimant would

not be entitled to the payment of temporary total disability benefits following her release by Dr.

Rutherford if she had indeed reached maximum medical improvement, on its face there appears

to be a potential claim for benefits pursuant to Ark. Code Ann. §11-9-505 (a); however the same

is not before the Commission at this juncture. 

The claimant acknowledged that she had some medical problems before the October 21,

2012, work injury.  Regarding the afore, the testimony of the claimant reflects:

     Well, I’ve had back pain in the past and I used to see Dr.
Schnapps and Mays in Memphis, but I haven’t seem them in
probably about eight years for my back.  And I’ve had tow knee
surgeries, and I used the orthopedic clinic in Memphis for that.  Dr.
Leventhal did my surgery.  I had tears in both of my knees, ten
months apart. (T. 12).

In describing the injuries attributable to the October 21, 2012, accident, the claimant testified:

     My neck mostly and headaches.  I do remember when I fell that
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I jerked my neck up, because I knew I was falling and I didn’t want
to just hit my head real hard on the floor.  But my neck and head.
(T. 12). 

The claimant denied that she had been bothered with her neck and head to the extent that was

following the October 21, 2012, accident.  In describing the present status of her neck, the

claimant testified:

     I still have headaches and I still have neck stiffness and a lot of
neck pain. (T. 13).

The claimant obtained a change of physician, through the Medical Cost Containment

Division of the Arkansas Workers’ Compensation Commission, to Dr. Carl Covey.  The claimant

was seen by Dr. Covey on one occasion during which time the nurse case manager selected by

respondent accompanied her. Thereafter, respondent refused to authorized further treatment.  The

claimant testified regarding her expectations as a result of the visit to Dr. Covey:

     He suggested - - his suggestion was that I have a test that has to
do with radio-frequency, and they would set some x-rays up, and
then, they would do that, and then, if the pain was better, then, if
that helped, then, they were going to go back in and do something a
little more extensive is what I understood.  And when I left there, I
knew that is was going to have to be approved through workman’s
comp, of course, and I asked the nurse, I said, “If it’s not going to
happen, would you call me and let me know.”  And she said,
“Okay.”  And I left, you know, knowing - - you know, thinking that 
I was going to have that unless she called me. (T. 13-14).

The claimant’s testimony reflects that she returned to Little Rock to see Dr. Covey:

     Yeah, I went back on the scheduled day, to get a surprise that it
was canceled and nobody bothered to call and tell me. (T. 14).

The claimant is presently employed at Heritage Square Nursing Center in Blytheville,

performing duties similar to those she performed in her employment with respondent.  The
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claimant explained how she has been able to accomplish the afore:

     Well, I worked - - I have to take pain medicine at work, and
that’s - - I’ve had a lot of pain in my life, but this is the first time
I’ve ever actually had to take pain medicine to work, but I function,
I just deal with my pain, but I have to work. (T. 14). 

The claimant offered her opinion on the impact that the lack of medical treatment of her injury 

has had on her:

     Well, I think if I could have been treated at first, because it took
months to get a change of doctors, and then, it’s took forever to
now - - I mean, I think the longer you go without treating
something, that it’s going to be more agitated.  I think my
headaches are worse, and my neck stiffness is there almost every
day; so, I just feel like I probably would be in better shape now.  I
mean, I don’t like taking pain medicine at work.  I’m a nurse, I
don’t need to be taking pain medicine at work. (T. 15).

The testimony of the claimant reflects that, with the exception of a bill from Dr. Cullom,

all of the medical bills for treatment in connection with the October 21, 2012, accident have been

paid.  The claimant acknowledged that Dr. Cullom his her general practitioner who has always

treated.   The claimant denied that she experienced similar problems with her neck before the

October 21, 2012, accidental fall. 

During cross-examination, the claimant testified that in her present employment, which

she commenced at the end of May 2013, her work-week is “four on and two off”.   Claimant

works the 2:00 to 6:00 shift. 

The claimant estimated that it had been six to seven years since she was last seen by the

physicians at Mays and Schnapps.  The claimant confirmed that the May 22, 2008, report from

the Mays and Schnapps Pain Clinic reflects that she received treatment of chronic lumbar

problems. The claimant acknowledged that she was treated at the Memphis Orthopaedic Group
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for her knees.

The claimant acknowledged that she now has arthritic changes in her cervical and

thoracic spine.   The claimant confirmed that at one point she had the physicians at the Memphis

Orthopaedic Group look at her right shoulder due to shoulder pain.  The claimant offered

regarding the September 2012, visit to the orthopedic group:

     I remember having some shoulder pain at that time.  I went in to
see him for my knees that time.(T. 20).

The testimony of the claimant reflects, with respect to her work attendance since starting

work in May 2013:

     I missed a few days here recently, a couple of days with a
headache, but no extensive time, no. (T. 22). 

The claimant acknowledged being seen by Dr. Rutherford on approximately three (3) occasions,

during one of which she was referred for a Functional Capacity Evaluation.  As to the results of

the FCE, the claimant testified:

     No, sir.  He just told me I failed it.  That’s all he ever said.  I
think I’ve actually read that report.  (T. 23-24). 

The claimant was also seen by Dr. Judy White Johnson pursuant to a referral by Dr. Rutherford. 

The claimant testified regarding her discussion with Dr. Johnson:

     The day that I saw Dr. - - what was her last name again?  Judy?

     - - Johnson, yes.  She told me that I should be taking my
Demerol more than I took it, and I said, “That’s not what the bottle
says.”  And she said, “Well, if you’re having pain, you should be
taking it.”  I said, “Well also, you can’t just take pain medicine like
that.”  She told me that - - that I was fat, and that I should be
depressed, because I was fat, and I’ve had lap ban surgery and was
still fat.  She was very rude to me.



7

     And I had lost a hundred pounds, and I thought I was doing
pretty good.  Her words were that I was non-compliant with my
medications, because I should be taking it not like the doctor
ordered it. (T. 24).

During re-direct examination, the claimant confirmed that while she visited the Memphis

Orthopaedic Group on September 28, 2012, at the time of the visit she did not register

complaints of neck or radicular arm pain.  Additionally, regarding the time that she was off work

from respondent until she obtained employment with Heritage, the claimant testified:

     February, March.  I was off probably six or seven months.  I fell
in October.  November, December, January.  Seems like I was
released to go back to work in February of the following year,
because we’re going from ‘12 to ‘13.  And then, I was off work for
several months. (T. 25). 

  The testimony of Dr. M. Carl Covey was obtained by deposition on February 19, 2014,

and is herein designated a part of the record as Respondent Exhibit #2.  Dr. Covey, who has been

in practice for 32 years and full-time pain practice for 25 years, elaborated on the nature of his

medical speciality:

     My practice is what you would call pain management, or a pain
speciality practice.  I take care of patients with both acute and
chronic pain disorders.  Most by referral only, mostly from primary
care and many specialists as well. (RX #2, p. 5).

Dr. Covey testified that the only time he saw the claimant was on June 17, 2013, in her

initial evaluation.  In the June 17, 2013, report, the claimant recited complaints of stiff neck,

headaches - pounding, and shoulders freeze with sharp pain, in her history.  In addition to the

claimant verbally conveying her complaints during the examination/evaluation she also filled out

a form.  Regarding the afore, Dr. Covey testified:

     Well, she does that, too, but I think that back in the review of
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systems they do fill out a review of systems form, but the history of
present illnesses is by direct communication with the patient. (RX
#2, p. 7).

The claimant’s past medical history included high blood pressure, back trouble, reflux and

arthritis.  As to the location of the claimant’s arthritis, Dr. Covey offered:

     No, but I do believe we had gotten imaging studies that
documented that there were some spondylosis and degenerative
changes.

     I believe that the CT that we had, and possibly the MRI, I am
looking back through here, was cervical spine. (RX #2, p. 8).

Dr. Covey testified that his plans for the claimant, in terms of interventional treatment,

was to institute some blocks, and, if the afore were successful, progress to radiofrequency:

     Yes.  Denervation.  It means interrupting the nerve with heat,
radiofrequency heat. (RX #2, p. 11). 

Dr. Covey confirmed his authorship of a October 14, 2013, correspondence which reflected that

the medical opinion expressed was to a reasonable degree of medical certainty, that the

recommendation with respect to further medical treatment of the claimant was necessary and

proper treatment for the claimant as a result of her injury.  The afore treatment was for pain

experienced by the claimant attributable to the October 21, 2012, work-related injury.

Dr.  Covey acknowledged that the cervical MRI disclosed multilevel cervical

degenerative disc disease as well as osteophytic arthritis of the cervical facet joints.  As to the

longstanding nature of the afore condition, Dr. Covey offered:

     Well, they’re - - I would say it is probably more proper to say
degenerative progressive. (RX #1, p. 12). 

Dr. Covey confirmed that the claimant’s degenerative progressive disease pre-existed the
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October 21, 2012, injury. 

Dr. Covey acknowledged his authorship of a November 30, 2013, letter to claimant’s

attorney wherein he relayed:

 Indeed, my patient Ms. Hensley has degenerative cervical disc
disease and cervical spondylosis with multiple levels as do the
majority of human patients her age.  She was, as are most patients,
completely asymptomatic until her injury which greatly aggravated
her underlying degenerative changes that are seen with the
expected wear-and-tear of the spine. (RX #2, ex. #3).

Dr. Covey was informed by the claimant that she was completely asymptomatic until her October

21, 2012, injury.  Regarding the afore, Dr. Covey testified:

     I do definitely recall her stating that - - of course you hear this
with many of these injuries that she was not having symptoms
before she got hurt, and that she had the symptoms after she got
hurt.  And I think I looked back in Dr. Rutherford’s notes, and she
had made that same statement.
     So, in answer to your question, I am not sure that that particular
statement is documented in the written literature, but it is pretty
apparent, you know, from the way she was worked up that she was
asymptomatic, or - - when you say completely asymptomatic, that
doesn’t mean that they don’t have episodes or problems, but they
typically - - everybody gets back pain and neck pain.  That is part
of growing up, but - - and when we get somebody who converts
from having what you would say expected aches and pains to a
chronic daily condition - - it is a little different. (RX #2, p. 14-15). 

The claimant’s pain was in the neck and shoulder areas.  Dr. Covey elaborated on the “treatment”

statement in his correspondence:

     I remember these were not treatments.  These were diagnostic
endeavors that were recommended initially. (RX #2, p. 15). 

Responsive to whether he would make the same recommendations regarding diagnostic

interventions if the claimant had presented with the same symptoms and complaints absent a
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specific incident injury, Dr. Covey testified:

     Well, no, not if she had had no - - if someone presents like this
with no history of an injury or had not been tried on any
medication and has not had physical therapy, you know, you try
pretty simple things first, but this is a lady that had been dealing
with increased symptoms for a year and had undergone lots of
testing and medications and injections.  And none of them had
reduced her symptoms to where it was tolerable.  So I said well, in
my practice and standard of care the next step is to see if there is an
intervention rather than additional medication the we can
recommend short of surgery. (RX #2, p. 16). 

Dr. Covey’s testimony reflects that even with the absence of an acute onset or workers’

compensation, should such a patient present with the symptoms as the claimant, he would have

made the same kind of recommendation with respect to the intervention diagnostic measures as

the did with the claimant.   Dr. Covey continued, regarding the afore:

     In fact, in the absence of surgical pathology and in the absence
of what we call radicular symptoms, the equivalent of sciatic in the
arm that just have axial or cervical pain along that axis increased
with extension of pain over the facet. Yeah.  I say this is kind of the
next step.  (RX #2, p. 17). 

As to whether it was the injury or the array of symptoms that prompted him to look at the above

modalities, Dr. Covey testified:

     Well, you know, you do - - the answer to that is you have to
qualify that and say it is a little different, I think, when it is injury
related, but it is more timing.  And I would say anyone who has
gone a year - - it is a little different, because this lady had this
increased pain that had stated near a year.  The patient your
describing is typically someone that is more gradual an onset.  It is
very unusual that you would see someone to have enough pain that
- - without any kind of a precipitating event that would go that
long.  I may not be describing that. (RX #2, p. 17-18).

Dr. Covey confirmed that if the claimant has presented with the same symptoms without the

occurrence of the work injury, he would probably be looking at the same modalities.  
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Dr. Covey acknowledged that there were similarities to the complaints the claimant

registered in 2008, to those that she presently has.  At the time of the claimant’s 2008, visit to the

doctor, the impression of her injury was that of cervical spondylosis without objective evidence

or radiculopathy.   While confirming the familiarity of the afore, Dr. Covey added:

     It is, but if you  - - if you do notice, that she also had Clebrex
and PT and it improved.

     So she was - - she had - - you know, this is a lady that has had
cervical wear and tear for, it looks like at this point, at least four
years. (RX #2, p. 20). 

The testimony of Dr. Covey reflects, regarding the 2008, examining physician attributing the

claimant’s periscapular pain as coming from her neck:

     No.  I agree except the scapular pain really technically is not
coming from her neck.  It was caused by the neck flare up.  She
had a lot of muscle spasm.  That is what you - - she probably had
developed a trigger point, which you treat a little differently.  That
was a primary muscle, but it sort of true, true not related. (RX #2,
p. 20-21).

In addressing the complaints registered by the claimant during a September 29, 2012, visit by the

claimant to Memphis Orthopaedic Group, and the results of the examining physician, (RX #2, ex.

5), Dr. Covey was questioned regarding the relatedness of the symptoms to cervical degenerative

disease:

     Well, not that AC joint pain, primary pain, and not the
impingement findings.  I am not sure what a Neer’s and Hawkins
test are specifically, but they are maneuvers to determine some
impingement.  So those are both - - both of these are internal
arrangement not related to the comment about overhead activities
could, but you know, overhead activities, what she might be
referring to is reaching up with her arm and shoulder.  You know,
if you do that and your looking up, too, that posture element
problems with the facet. (RX #2, p. 22-23).
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During Dr. Covey’s initial consultation on June 17, 2013, the claimant relayed that she

had failed a functional capacities evaluation.  The claimant also relayed during the afore her

discussion with Judy White Johnson, Ph.D, a clinical neuropsychologist.  Dr. Covey testified that

he did look at the February 1, 2013, report of Dr. White Johnson. (RX #2, ex. 6).  Upon review

of the actual February 1, 2013, report during the deposition, Dr. Covey testified that he did not

get the impression that the claimant exhibited indications of symptom magnification.  Dr. Covey

continued, regarding February 1, 2013, report:

     You know, I did - - I do note here in this that she feels like her
depression and anxiety are not necessarily related to the accident
that she reported, and that she has had that as an ongoing problem.
(RX #2, p. 24-25).

After acknowledging the contents of the February 1, 2013, report, as it references the findings

drawn from the MMPI administered to the claimant, Dr. Covey’s testimony reflects:

     This was in February of 2013.

     Which was four months after all of this started.

     You know, one of the things you have got to remember is when
you are looking at an MMPI in someone who has developed
chronic pain disorder, all of these findings are normal and expected
for chronic pain patients.

     And I definitely agree with Dr. Johnson on the test results, but
to put it in perspective, people who get hurt and don’t get better
and deal with it for months on end, may have already had a little bit
of depression in their life.  And boy, you talk about getting focused
on their pain.  And so somatization, hypochondriasis, depression
are all expected findings in the patients.  (RX #2, p. 25-26).

Dr. Covey testified regarding the treatment the claimant received in connection with the October

21, 2012, compensable injury while under the care of Dr. Rutherford:
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     I am trying to - - I know he did medication treatment, physical
therapy.  She actually underwent some - - I believe she had some of
the simpler interventions like epidural.  And they tried a lot of the
simple conservative interventions. (RX #2, p. 26-27).

As to the opinion of Dr. Rutherford that the claimant’s current symptoms were related to her pre-

existing condition rather than the work injury, Dr. Covey offered:

     Well, and that was his opinion.  I do believe I remembered
seeing that.  I go, okay.

     I know.  I see way too many patients that, you know, I have to
say how can you say that when you have a patient that reports no
symptoms and then reports symptoms.  So I would have to say, you
know, I don’t know any way you can get around that, but I see
many patient who have advanced degenerative changes that are just
part of growing up that don’t have symptoms.  And they’re in a car
wreck or they have a fall and their x-rays look exactly the same,
but now they’re miserable.  So you know, that is all your dealing
with.

*          *          *

     That is exactly right.  And you know, it is - - you get three
doctors in a room and you’re going to get three different opinions
about something like this. (RX #2, p. 27-28).

Dr. Covey elaborated:

     Have you ever - - and this can be even on the record.  There is a
thing called pain contingent liability where people who continue to
hurt, you can sometimes infer that the reason they’re continuing to
hurt is because if they get better there is no reward for that.  So one
of the things that the reason you recommend some of these
diagnostic maneuvers is that if you get a patient who you do one of
these diagnostic maneuvers and they do great or you do a treatment
and they do great, you have to infer from that that it is a real deal,
because they - - if you believe that it - - their pain is behavioral,
totally behavioral they wouldn’t get better, they wouldn’t report
improvement.  So that is one of the reasons to pursue diagnostic
injections like this in people who failed.  Say well it is taken to the
next level.  If you - - there comes a time that you have to make a
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decision that that is about all we can offer you, because if we go
further than that we could hurt you more.
     So this is a procedure that is simple enough and diagnostic
enough that if you feel like it was someone that just wasn’t going
to get better than you do these diagnostic maneuvers and they don’t
respond and you would say, you know, I think that is probably the
best we can do for you.  We need to say it is probably better just to
manage you with medication, good diet, good exercise, and you
know, treat you in a palletted way rather than - - so pretty simple
really.  (RX #2, p. 28-29).

Dr. Covey discussed the diagnostic nature of epidural injections:
     They can be diagnostic.  They sure can, but it doesn’t tell you
exactly that you stop there.  What it tells you is that it is probably
not an inflammatory condition.  And it can tell you the difference
between whether a condition is surgical or nonsurgical.  You know,
if you have a disc herniation with soft material versus not so soft
material like a piece of cartilage, you do an epidural injection and it
gets better.  You say probably that soft stuff that is getting
absorbed, if it doesn’t do diddly-squat, you say this is one probably
going to have to do - - so, yeah, it is not magic.  It is just - - most of
the time it is so simple even a doctor can figure it out. (RX #2, p.
29-30).

During cross-examination, Dr. Covey confirmed that the September 28, 2012, report of

Memphis Orthopaedic Group did not reflect neck or radicular arm pain being reported by the

claimant.   Conversely, the primary thing or complaint that the claimant relayed to Dr. Covey,

which she attributed to the October 21, 2012, compensable injury, was neck pain and radicular

symptoms. (RX #2, p. 31).  

The claimant’s June 17, 2013, evaluation by Dr. Covey was the product of a Change of

Physician request.  Dr. Covey’s testimony reflects that the treatment he has recommended for the

claimant is reasonable to a degree of medical certainty.  As far as the necessity of the treatment

measures he has recommended for the claimant, Dr. Covey testified:

     I do, but of course it is a diagnostic technique.  For me the
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necessity is to do the therapeutic intervention of a radio frequency,
you have got to do these.  So if you feel like she is a candidate for
redo frequency then yes, the medial branch is necessary. (RX #2, p.
31-32).

Further, Dr. Covey confirmed that his treatment of the claimant was not for her pre-existing

degenerative changes, but for the aggravation of her underlying degenerative changes brought on

by the October 21, 2012, injury. (RX #2, p. 32).  Dr. Covey relayed the afore in a November 30,

2013, correspondence to the claimant’s attorney. (RX #2, ex. 3).

During further direct examination, Dr. Covey was asked to identify objective evidence 

that would distinguish the claimant’s symptoms as being from the October 21, 2012, injury rather

than from her degenerative condition:

     Well, you know, you need to be maybe a little more specific
than that, because the - - you know, the reason she is hurting is
because she has a degenerative condition that may have made her
much more prone to these kind of injuries that are chronic.  So I
would say that there - - in answer to your question simply is that
there is no way to tell if it was from a progression, because you
made the case of two different patients, one - - both with the same
symptoms.  The difference is with history, the objective - - and that
is, you know, testimony is objective.  She gave testimony that she
was not having these symptoms before, and she had an accident,
and then it was like this and it stayed like that for, I guess, eight
months after I saw her.

     So being able to tell those two patients that you described
earlier, one that had an accident and one that didn’t, be able to tell
on exam which one - - if I was blinded, which one had been in an
accident and which one - - there is really not a good way to tell just
on physical exam.  (RX #2, p. 33-34).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction to this claim.

2. The employment relationship existed on October 21, 2012, when the claimant 

sustained an injury arising out of and in the course of her employment, during which time she

earned an average weekly wage of $604.00, generating weekly compensation benefit rates of

$403.00/$302.00, for temporary total/permanent partial disability.         

3. On May 7, 2013, the claimant was granted a change of physician by the Medical 

Cost Containment Division of the Arkansas Workers’ Compensation, pursuant to Ark. Code

Ann. §11-9-514 (a) (3)(A)(ii) (Repl. 2002), designating Dr. Carl Covey as the treating physician. 

The evidence preponderates that the treatment recommendations of Dr. Covey are reasonably

necessary in connection with the treatment of the claimant’s October 21, 2012, compensable

injury.

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s injury of October 21, 2012.       

5. The respondent has controverted the claimant’s entitlement to reasonably 

necessary medical treatment as recommended by Dr. Carl Covey.

CONCLUSION 

The compensability of the claimant’s October 21, 2012, injury is not disputed..  The 

claimant asserts entitlement to additional medical treatment as recommended by her authorized

treating physician.  Respondent takes the position that the proposed medical treatment sought by

the claimant is either unreasonable and/or unnecessary or that it is for a pre-existing condition

predating the compensable injury.
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The present claim is one governed by the provisions of Act 796 of 1993, in that claimant

asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

Medical Benefits

In workers’ compensation law, the employer takes the employee as he finds him, and 

employment circumstances that aggravate pre-existing conditions are compensable. Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  The aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.

Guardsmark,68 Ark. App. 24, 3 S.W.3d 336 (1999).  As noted above, the compensability of the

claimant’s October 21, 2012, cervical injury is not disputed. 

Ark. Code Ann. §11-9-508 (a)(Supp. 2009), mandated that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  The employee must prove by a

preponderance of the evidence that any medical treatment requested is both reasonable and

necessary.  Owens Planting Co. v. Graham, 102 Ark. App. 299, 303, 284 S.W.3d537, 539

(2008).  What constitutes reasonably necessary medical treatment is a question of fact for the

Commission. Dalton v. Allen Engineering Co.,66 Ark. App. 201, 989 S.W.2d 543 (1999). 

Reasonably necessary medical services may include that necessary to accurately diagnose

the nature and extent of the compensable injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods, Inc.,

51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,
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649 S.W.2d 845 (1983).

The claimant was afforded one (1) visit to Dr. Covey pursuant to the May 7, 2013,

Change of Physician Order.  The claimant was evaluated/examined by Dr. Covey on June 17,

2013, during which time specific measures were recommended, to includ scheduling a Cervical

MBNB, and depending of the results, scheduling a cervical radiofrequency.  During the course of

his February 19, 2014, Dr. Covey elaborated on the objectives of the afore procedures, noting

that they were diagnostic in nature.  Additionally, Dr. Covey addressed the reasonableness and

necessity of the procedures in connection with the treatment of the claimant’s acknowledged

October 21, 2012, compensable cervical injury.  

In his October 14, 2013, correspondence to the claimant’s attorney, on which he

elaborated during his February 19, 2014, deposition, Dr. Covey relayed:

My patient, Ms. Hensley, had MRI evidence of multilevel cervical
degenerative disc disease and ostophytic arthritis of the cervical
facet joints with persistent posterior element cervical axial pain
that has failed to respond to multiple medication and injection
trails.

I have recommended diagnostic cervical facet joint nerve blocks to
determine if she is a candidate for cervical facet joint nerve
radiofrequency lesioning.  In my medical opinion to a reasonable
degree of medical certainty this recommendation is necessary and
proper treatment of Ms. Hensley as a result of her injury. (CX #1).

As to the role of the claimant’s pre-existing condition in her present need for the recommended

diagnostic procedure, Dr. Covey relayed in a November 30, 2013, correspondence:

Indeed, my patient Ms. Hensley has degenerative cervical disc
disease and cervical spondylosis at multiple levels as do the
majority of human patients of her age.  She was, as are most
patients, completely asymptomatic until her injury which greatly
aggravated her underlying degenerative changes that are seen with
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the expected wear-and-tear of the spine. (CX #2).

The evidence preponderates that the claimant’s pre-existing degenerative cervical disc

disease was asymptomatic prior to the acknowledged October 21, 2012, compensable.  The

claimant has remained symptomatic since suffering her injury.  There is no evidence to reflect

that she had suffered an injury to her cervical spine since that suffered in the employment of

respondent.  The claimant has sustained her burden of proof by a preponderance of the evidence

that the treatment measures recommended by Dr. Covey, a 25-year pain management specialist,

are reasonably necessary in connection with the treatment of her compensable October 21, 2012,

cervical spine injury.  

The treatment measured recommended by Dr. Covey in the June 17, 2013, report were in

furtherance of the May 7, 2013, Change of Physician Order, which was entered by the Medical

Cost Containment Division of the Arkansas Workers’ Compensation Commission. Respondent

has controverted the claimant’s entitlement to medical treatment.  Indeed, since the claimant was

not afforded the completed evaluation with Dr. Covey pursuant to the Change of Physician

Order, the evidence preponderates that the respondent has controverted the claimant’s

entitlement to a Change of Physician.

AWARD

The respondent is herein ordered and directed to pay all reasonably necessary medical, 

nursing, hospital, and other apparatus expenses in connection with the treatment of the claimant’s

compensable cervical spine injury of October 21, 2012, pursuant to Ark. Code Ann. §11-9-508

(a) (Supp. 2009), to include those recommended by Dr. Carl Covey in his June 17, 2013, report.

The respondent has controverted the claimant’s entitlement to medical treatment
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subsequent to June 17, 2013.  Since this award does not include an award of indemnity benefits,

an attorney fee award is not available, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    

 
          


