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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on December 17, 2013, in Little Rock, Pulaski
County, Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondents’ motion to dismiss for failure to prosecute. 

The most recent hearing was conducted in this matter on

December 17, 2013, in Little Rock, Arkansas, before

Administrative Law Judge Mark Churchwell substituting for

Administrative Law Judge Dale Douthit, who could not attend. 

The respondents were represented by Attorney Jarrod S.

Parrish.  The claimant did not appear at that hearing.  

The record consists of two volumes: (1) the transcript

of the December 17, 2013, hearing and the exhibits contained

therein, and (2) the separate bound transcript and exhibits

of a related hearing conducted by Administrative Law Judge

Dale Douthit on October 22, 2013, and presently marked as
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Commission Exhibit 1 for the hearing conducted on

December 17, 2013.

DISCUSSION

The respondents last filed a motion to dismiss the

claimant’s two claims for lack of prosecution on or about

August 15, 2013. (Comm. Exh. 1 - R. Exh. 1 p. 44)

Administrative Law Judge (hereafter ALJ) Dale Douthit first

held a hearing on that motion on October 22, 2013.  Ms.

Hughey appeared at that hearing and objected to a dismissal

of her claim and indicated that she would be seeking an

award of additional medical benefits related to her 2010

injury. (Comm. Exh. 1 p. 9) During the course of that

hearing, ALJ Douthit advised the parties that he would hold

the motion to dismiss in abeyance at present, and set a

prehearing conference for November 21, 2013, to permit Ms.

Hughey an opportunity to prosecute her claim. (Comm. Exh. 1

p. 13) However, ALJ Douthit also specifically advised Ms.

Hughey that, if she did not timely answer before

November 21, 2013, the prehearing questionnaire that his

office would be mailing to her, then ALJ Douthit would set

the motion to dismiss for a second hearing. (Comm. Exh. 1 p.

17-18)

On October 24, 2013, ALJ Douthit in fact mailed to the

parties a prehearing questionnaire for each party to
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complete and file at the Commission before the November 21,

2013, prehearing telephone conference. (Comm. Exh. 2 p. 6)

However, on November 21, 2013, ALJ Douthit’s assistant,

Peggy Burks, received a telephone call from Ms. Hughey

advising Ms. Burks that Ms. Hughey had not sent in a

response to the prehearing questionnaire, was not going to

move forward with her claim, and would not participate in

the telephone conference scheduled for later that same day.

(Comm. Exh. 1 p. 5) On November 21, 2013, ALJ Douthit’s

office mailed to both parties (to Ms. Hughey by both first

class and certified mail) a notice of a hearing to be

conducted on December 17, 2013, regarding the respondents’

motion to dismiss. (Comm. Exh. 1 p. 3)

At the hearing conducted on December 17, 2013, ALJ Mark

Churchwell substituted for ALJ Dale Douthit who could not

attend.  

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.
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In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and the

hearings set thereon.  Attorney Jarrod S. Parrish appeared

at both hearings on behalf of the respondent, and Ms. Hughey

appeared at the first hearing.

Although Ms. Hughey did not appear at the second

hearing conducted on December 17, 2013, I note that postal

records in evidence indicate that Linda Hughey on

November 23, 2013, signed for the certified mail that ALJ

Douthit’s office sent to Ms. Hughey on November 21, 2013,

notifying her that a hearing had been scheduled for

December 17, 2013, on the respondents’ motion to dismiss.

(Comm. Exh. 1 p. 3) I note again, as indicated above, that

the action ALJ Douthit took - setting a second hearing on

the motion to dismiss after Ms. Hughey did not file a timely

answer to the prehearing questionnaire - is precisely what

ALJ Douthit told Ms. Hughey at the first hearing that he

would do if she did not timely file a response to the

prehearing questionnaire that ALJ Douthit would mail to her.

I find under these circumstances that Ms. Hughey had

reasonable notice of the motion to dismiss, reasonable

notice of the first hearing, reasonable notice of the second
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1Mr. Giles was relieved as Ms. Hughey’s attorney in this matter by an Order filed by the
Full Commission on August 6, 2013. (Comm. Exh. 1 p. 40) The Full Commission’s August 6,
2013, cover letter to that Order indicates that Ms. Hughey was sent a copy of that Order at her
address on Thames Avenue in Texarkana, Texas. (Comm. Exh. 1 p. 39)

hearing, and reasonable notice of what would happen if Ms.

Hughey chose not to timely file an answer to the prehearing

questionnaire that ALJ Douthit mailed to her on October 24,

2013. 

Issue 2: Dismissal For Failure To Prosecute

     Ms. Hughey testified at the first hearing held on

October 22, 2013, that she had taken no action in this

matter because she understood that her attorney, Greg Giles,

would take care of this matter1. (Comm. Exh. 1 p. 7, 8) Ms.

Hughey testified that she did not want her claim dismissed.

(Comm. Exh. 1 p. 8) Ms. Hughey testified that she was

requesting a hearing on the issue of additional medical

treatment recommended by Dr. Vestal Smith. (Comm. Exh. 1 p.

11) 

However, as discussed above, when ALJ Douthit held the

respondents’ motion to dismiss in abeyance to provide Ms.

Hughey another opportunity to prosecute her claim, Ms.

Hughey chose not to file a response to the prehearing

questionnaire mailed to her and chose not to participate in
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the prehearing conference that ALJ Douthit had scheduled

based on Ms. Hughey’s prior testimony that she was

requesting a hearing on the issue of additional medical

treatment.

I find on this record that the claimant has failed or

refused to prosecute her claim.  Consequently, I find that

the respondents’ pending motion to dismiss should be, and

hereby is, granted.  This dismissal shall be without

prejudice to refiling within the appropriate limitations

period.

ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the applicable limitations period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


