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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G302537

SHANTELL HOWARD, 
EMPLOYEE CLAIMANT

AMERICAN POLY CORP., 
EMPLOYER RESPONDENT

INS-CO STATE OF PENNSYLVANIA/AIG CLAIMS, 
INSURANCE CARRIER/THIRD PARTY ADMINISTRATOR            RESPONDENT 
  

                 OPINION FILED AUGUST 21, 2014                    
       
A hearing was held before Administrative Law Judge Chandra L.
Black, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by the Honorable Alecia “Lisa”
Walton-Middleton,  Attorney at Law, Little Rock, Arkansas. 

Respondents were represented by The Honorable Jarrod Parrish,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 11,

2014, in Little Rock, Arkansas.  A Pre-hearing Telephone

Conference was conducted in this case on April 7, 2014.  A Pre-

hearing Order was entered in this claim on that same date.  This

Pre-hearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Pre-hearing Order, or at the start of the hearing. 

I hereby accept the following stipulations:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including on February 4, 2013.

3.  The claimant sustained an admittedly compensable

injury to her back on that date. 

4.  On the date of her compensable injury, the claimant’s

average weekly wage was $234.88. 

5.   All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

6.  This claim for additional benefits has been controverted

by the respondents.

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

   1. Whether the claimant is entitled to temporary total

disability compensation from March 5, 2013, to a date yet to be

determined.   

     2.  Attorney’s fee.  

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings. Said contentions are

incorporated herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of August 11, 2014, and the documents 

contained therein.   
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     The following witness testified at the hearing: the 

claimant.

                           DISCUSSION

     At the time of the hearing, the claimant was thirty-three  

(33) years old.  She admitted that she sustained a lumbar sprain at

work on February 4, 2013.   The claimant verified that she sought

treatment for her injury from Concentra, which was provided by the

respondent-employer.  According to the claimant, her treatment

modalities included medications, a TENS unit, and exercises.  

     She stated that she was placed on modified/light work duties

for a month.  The claimant verified that she was returned to trial

full duty on March 2, 2013.  According to the claimant, she

returned to work and worked without any problems.  However, the

claimant testified that she left work early on March 4, and 5, 2013

due to low back pain.  The claimant testified that she told her

supervisor that she was leaving her shift early.  

    However, the respondent-employer terminated the claimant’s

employment with them, on March 6, 2013 because she left work early.

She denied that they have offered her a position since this time.

The claimant admitted that she treated with Dr. Kalidindi, at UAMS.

She admitted that she requested an MRI, but the respondent-

insurance carrier refused to pay for this diagnostic exam.       

     On cross examination, the claimant verified the respondents

took her deposition.  The claimant admitted that during her
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deposition testimony, she stated her back pain started while on

break, when she stood up from a chair.  She verified that no doctor

has taken her off work as of March 19, 2013.  Nor has any physician

or medical personnel restricted the claimant’s activities since

this time.  

     The claimant admitted that when she sought treatment from 

UAMS earlier in the year due to vaginal bleeding, she also

complained of back pain at that time.  She admitted that prior to

going to UAMS, she never tried to go back to Concentra for

treatment.  The claimant further attempted to explain that they had

released her from care. 

     She admitted that All American Poly provided her work within

her restrictions.  The claimant further admitted that once she was

released to full duty All American Poly allowed her to perform some

light duty work.  She admitted that she was discharged for leaving

her shift early.  According to the claimant, she believes that had

she continued working for the respondent-employer, they  would have

continued her on light duty.  

     The claimant admitted that she applied for unemployment 

benefits on March 11, 2013, that she was willing and able to go

work.  She verified that her claim was denied.  She admitted that

she represented to Workforce Services that she had no disabling

condition.  The claimant also admitted that she represented on her

application for unemployment benefits that she was able and
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available to work.  However, her claim for unemployment benefits

was denied due to her having walked off the job. 

     On redirect examination, the claimant testified that she 

worked for the respondent-employer as a packer, wherein she was

required to handle product.  Her job duties involved taking product

and placing it on scales to be weighed, and then she had to place

it on a pallet.  She described her employment duties as being in

the heavy category.  The claimant denied that she had any problems

after having undergone an abortion.  Nor did she return for any

followup treatment.  She verified that she underwent an MRI on

March on 15, 2013.                

     The claimant verified on recross examination that she had 

three prior motor vehicle accidents. Following the 2011 car

accident, the claimant complained of back problems.  She further

admitted that these accidents involved injuries to her back for

which she received settlement payments.   The claimant stated that

on redirect examination, she misunderstood the question, regarding

whether she had any problems after her abortion.  She next admitted

that she had some complications after this procedure.  

     A review of the medical evidence demonstrates that on 

November 8, 1999, the claimant presented to Baptist Memorial

Medical Center, in North Little, complained of low back pain

following a motor vehicle accident.  According to this medical

report, the claimant was the restrained driver of a vehicle that
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was hit from the rear.  Dr. Robert Harrell assessed the claimant

with “Motor vehicle accident with muscular strain.” 

     On February 22, 2010, the claimant sought treatment from Dr.

Lee Nayles due to a new motor vehicle accident of February 12,

2010.  At that time, the claimant complained of wrist, back and

some neck pain on the right side.  It appears that the claimant

specifically complained of low back pain.  At that time, Dr. Nayles

assessed the claimant with “cervical sprain, thoracolumbar sprain,

and sprained wrist,” which he ordered four(4) weeks of physical

therapy.

     The claimant underwent physical therapy treatment from 

February 22, 2010 through March 15 2010.  

     On March 16, 2010, the claimant saw Dr. Nayles for a follow-up

visit  At that time, the claimant presented for re-evaluation.  Her

only problem at that time was lumbar pain.  As a result, the

claimant’s physical therapy treatment was continued.  

     The claimant sought recheck for her compensable back injury on

March 1, 2013, from Concentra Health Centers, in North Little Rock.

She treated with Ellen Cupit, PA-C.  Ms. Cupit’s assessment was

“Lumbar strain and lumbar pain.”   On that same date the claimant

was released to full duty. 

     A Physician’s Report was also authored by Ms. Cupit, on March

1, 2013.  According to this report, the claimant reported that she

injured her back “Lifting 70-76 pound box putting them on a pallet.
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Injured right side of back.”  Ms. Cupit stated that the claimant

was released from care, and could return to work on March 1, 2013,

with no restrictions.  She further opined that the claimant had

suffered no permanent impairment due to her work-related injury,.

     On March 6, 2013, the claimant was returned to light duty 

work by Ms. Cupit.

     The claimant sought treatment from Dr. R. Kalidindi on March

8, 2013 to establish care for her back.     

     She again released the claimant to light duty work on March

13, 2013.  

     An MRI scan was performed of the claimant’s low back on March

15, 2013, with an impression of:

1.  Minimal far right lateral disc protrusion of L3-4 with no
nerve root compression or displacement.

2.  No significant canal stenosis or foraminal stenosis in the
lumbar spine. 

3.  Transitional lumbroscacral vertebrae numbered as a 
     partially sacralized L5.

On March 19, 2013, the claimant returned to Concentra for

recheck of her injury.  Ms. Cupit stated that the claimant was

referred to her group health provider for evaluation and treatment

of medical condition that is not, with reasonable medical

certainty, caused by her employment.  Additionally, Mr. Cupit

stated, “The patient has been released from care regarding the

diagnosis of record apportioned to the date on file.  No further

treatment is recommended under workers[sic] compensation at this
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time.”  

     The claimant obtained from the Commission a Change of 

Physician Order to change from treating with Dr.[sic] Ellen Cupit,

to treat with Dr. Reagan Gallaher.  This order was entered on

December 5, 2013.    

     Dr. P.B. Simpson evaluated the claimant on December 30, 2013

due to her back injury of February 4, 2013.  He stated that the

claimant’s MRI of March was brought for the evaluation.  Dr.

Simpson stated that the claimant had “excellent hydration of all

disc spaces.  There was no disc bulging of any significance at any

level.  He did see not any foramina or disc herniation, nothing to

account for her continued pain most of which sounds to be

myofascial in nature.  His impression was “Myofascial pain, lumbar

strain by history.  Specifically, Dr. Simpson wrote: 

Certainly she does not have any significant radicular
symptoms.  I think she has received adequate physical therapy
and conservative management. She certainly is not a candidate
for surgical intervention.  She has nothing by clinical exam
or by MRI that suggest that she needed anything other than
continued conservative management.”

                           ADJUDICATION 

Temporary Total Disability Compensation

     The claimant alleges she is entitled to additional temporary

total disability compensation for her back injury from March 5,

2013, until a date yet to be determined.

   An injured employee who suffers an unscheduled injury is



9

entitled to temporary total disability compensation during the time

that she is within her healing period and totally incapacitated to

earn wages.  Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981). 

     Based on the evidence presented in this case, I find that the

claimant has failed to prove that she remained within her healing

period for her back injury after March 1, 2013.  At that point, Ms.

Cupit opined that the claimant was released from her care at

Concentra, with no restrictions or any impairment.  I realize that

the claimant returned to Concentra with complaints of ongoing back

pain and symptoms, however, I do find these complaints to be

credible.  Hence, after having observed the claimant’s demeanor

during the hearing, and considering her inconsistent statements at

the hearing, I find that the claimant was not a credible witness.

Specifically, during the hearing, the claimant gave several

inconsistent, “confusing”, and conflicting statements about her

prior back problems.  She initially denied any problems with her

back, but she later admitted to having complained of back pain

following three motor vehicle accidents.  In fact, the testimony

elicited from the claimant during hearing is also inconsistent with

her deposition testimony about prior back problems.

     In sum, the overwhelming weight of the credible evidence shows

that the claimant sustained only “a soft-tissue,” lumbar strain

during the lifting incident of February 4, 2013, which resolved
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through conservative treatment, no later than March 1, 2013.     

Temporary total disability cannot be awarded after the claimant’s

healing period has ended.  Trader v. Single Source Transportation

Workers’ Compensation Commission E507484 (Feb. 12, 1999). 

     I recognize that the claimant has asserted that she continues

to experience ongoing back pain and related symptoms after March 1,

2013.  However, pain alone is insufficient to extend the claimant’s

healing period. 

     Therefore,, based on the testimony elicited at the hearing, 

the medical evidence of record, I thus find that the claimant is

not entitled to additional temporary total disability compensation,

after March 2, 2013.

     I find it noteworthy that on March 11, 2013, the claimant

represented to the Department of Workforce Services on her

application for unemployment insurance benefits that she did not

have any disabilities that limited her ability to perform her

normal job duties.       

     For the reasons discussed herein, this claim for temporary 

total disability is hereby respectfully denied and dismissed in its

entirety.  Hence, the remaining issue of an attorney’s fee has been

rendered moot and discussed herein this Opinion. 

                     FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 
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Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has      
          jurisdiction of the within claim.

 2.  The employee-employer-insurance carrier relationship 
          existed at all relevant times, including February 2, 
          2013.

      3.  I hereby accept the aforementioned stipulations as     
          fact.

 4.  That the claimant failed to prove her entitlement to any
     temporary total disability compensation after March 1, 
     2013. 

                              ORDER

     For the reasons discussed herein, this claim for temporary

total disability compensation and an attorney’s fee, must be, and

is hereby respectfully denied and dismissed in its entirety.  

      All issues not addressed herein are expressly reserved 

under the Act.

      IT IS SO ORDERED.

                                 __________________________
        CHANDRA L. BLACK

          Administrative Law Judge
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