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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On February 24, 2014, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The claimant modified his contentions to reflect that his lost time claim commenced on

November 12, 2013, instead of November 14, 2013.  Respondents withdrew their proposed

stipulation regarding average weekly wage.
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The testimony of Patrick Edward Howard, Dana Gauntt, and Steve Dimeen coupled with

medical reports and other documents comprise the record in this claim.

DISCUSSION

Patrick Howard, the claimant, with a date of birth of June 27, 1954, completed the 11th 

grade and later obtained his GED.  The claimant resides in Casey, Illinois, the same local as

when he was employed by respondent. The claimant is a veteran of the United States Army.  The

claimant has worked as a millwright on and off for approximately thirty (30) years.

The claimant elaborated on the responsibilities and duties of a millwright:

     Well, a millwright goes in factories and things like that and
repairs and replaces machinery and gets it set up and gets
everything on the line; so, you know, the job can start. (T. 11).

The claimant confirmed that he mostly works plant shutdowns.  

The claimant testified that he was not actively working before he went to work for

respondent-employer, explaining:

     I had just been laid off at that time, and right at that time, you
know, there was no work, you know, going on ; so - - (T. 11). 

The claimant confirmed that he had been having some other physical problems, noting that he

had undergone surgery on his right shoulder during the first part of September 2013.  The surgery

was not the product of a work-related injury.  Following his release for the afore surgery, the

claimant commenced his employment with respondent at the Nucor Plant in the Blytheville,

Arkansas, area. 

The evidence reflects that the claimant commenced his employment with respondent-

employer on October 21, 2013.  The testimony of the claimant reflects, regarding the afore:
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     I can’t remember the exact.  I started on the last job on the 10th ,
but before that, I worked for Lexicon and in the same town, but
another mill, and that was probably two weeks before that one, and
then, before that I worked for Lexicon in - - 

*          *          *

     This last time, it was November [2013].(T. 12).

The claimant explained that he had worked for respondent-employer a total of six (6) times.  

As far as the incident which serves as the basis for the present claim, the claimant’s

testimony reflects that he was employed by respondent-employer to work a shutdown at a Nucor

mill in Blythelle.  The claimant was lodged at a motel while working the shutdown in

Blytheville. The claimant testified regarding the specific of the November 10, 2013, injury in the

employment of respondent-employer:

     Well, speaking of a normal millwright job, I wasn’t doing my
millwright work at that time.

     Because I wasn’t replacing machinery or putting no machinery
in, but we was - - that day we’re talking about, we was changing
filters in a basement and in the basement, you have to go down
steps in the basement and there’s filters about - - oh, I’d say some
are about eight inches.  The others are ten or twelve inches around
and you take it up and rinse if off, and then, replace the filter, and
then, put it back in and it goes back down. (T. 13).

The claimant continued:

     I was going down the basement steps and there was all kinds of
grease and oil all over the steps and the railing and all over the
floor and as I was going down the steps, I was about two or three
steps from the bottom and my foot slipped from underneath me and
I fell on my foot. 

     My right one. 

     Well, my foreman was right in front of me and as soon as he
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seen it happen, he told me to stop and not go nowhere, stay right
where I was and he went and got the first aid people and they come
and got me and took me back up and took me for first aid. (T. 13-
14).

The claimant testified regarding the first aid that was administered for his injury:

     Well, they elevated my foot and took my boot off and put an ice
pack on it, and I sat there with the ice on it for about forty-five
minutes, because it was only like - - it was between forty-five
minutes and an hour before quitting time anyway.  And so, they left
ice on it for about forty-five minutes, and then, they gave me a
little jar, a urine jar that they do urine samples in and they had
vinegar in it and they told me to go back to the motel room and
take a brown paper bag and tear it in strips and soak it in the
vinegar and wrap the vinegar around my ankle. (T. 14).

The claimant testified that while he complied with the above instructions, it did not afford him

any relief from his symptoms.  The claimant denied that respondent-employer offered to send

him to an outside clinic or to the hospital for treatment of his injury.

The claimant continued regarding his actions following the accident:

     Right.  Right.  My foreman had already went back to the job and
he told the other guy that we was working with and they called for
him to come back and pick me up; to, he come back and picked me
up and took us to our cars and we went ahead and went back to the
motel.  (T. 15).

The claimant did not receive any further medical treatment for his injury while in Blytheville,

however continued to work:

     I tried working the next day and the next day, the swelling had
went down somewhat; so, I tried working the next day and about
around noon, you know, it started bothering me again, you know. 
So - - but I kept working on it and my foreman, it was about - - you
know, it was later in the day and my foreman had seen, you know,
it was bothering me and all and I told him it was bothering me; so,
he started doing most of the walking, you know, and let me sit in
the truck. 
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*          *          *

     Yes.  Tom, yes.  So, then I don’t remember why, but we had to
go back up to the office and that’s where the first aid is, and when I
was up there, one of the - - I think it was the head of the first aid,
asked me how I was doing, you know, and I said, “Oh,” I said,
“I’m making it.”  And he said, “Well, I kind of seen you limping
there.”  You know, he said, “Do you want me to” - - (T. 15-16).

The testimony of the claimant reflects:

     At that point, then, the shift got over, you know, because it was
about forty-five minutes to an hour before the shift was over when
that happened.  The shift got over, I went back to the motel and - -
because I talked to the guy in first aid and I was -  - well, I went
back to the motel and elevated my foot and put ice on it, you know,
and left the ice on it all night and everything.  And  - - 

     And then, at about probably three or four o’clock in the
morning, you know, it just got to hurting so bad, you know, I
thought I couldn’t take no more and they never did say anything
about sending me, you know, to see a doctor or anything like that -
- 

     Me and the guy that was with me got in the car and he drove me
back and - - 

     Back to Illinois and I went to the Emergency Room in Illinois
and seen a doctor there. (T. 16-17).

The claimant was seen in the emergency room of Richland Community Hospital where x-rays of

his foot were taken, the foot placed in an air splint, and an appointment was scheduled with a

foot specialist, Dr. Anand.   

The claimant testified that he was seen by Dr. Anand two or three times in connection

with his foot injury.  An MRI was obtained pursuant to the directions of Dr. Anand.  The

claimant testified that he was directed by respondents to be seen by Dr. Yao, a Blytheville

orthopedic physician, who he saw on two (2) occasions.  The claimant testified that he does not
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have a return appointment scheduled with Dr. Yao.  The claimant was questioned regarding his

preference for continuing to see Dr. Yao or a physician closer to home in Illinois:

     Well, I mean, I would have done either one they told me to, you
know, I’d have kept coming back here, but I’d rather have them
close to home. (T. 18-19).

The claimant asserts that his treatment with Dr. Yao ceased because he could not get it paid.  The

claimant explained that the nearest large town to Casey, Illinois in Terre Haute, Indiana.  The

claimant estimated the distance for Casey, Illinois to Blytheville, Arkansas is three hundred (300)

miles. 

The claimant’s last day of work was November 11, 2013.  The claimant testified that his

understanding was that the project at Nucor was supposed to be a week or two-week shutdown. 

The claimant testified that people continued to work at the Nucor project for several weeks after

his injury.

The testimony of the claimant reflects that the condition of his ankle is no better

presently, than when he got hurt on November 10, 2013.  In elaborating on his symptoms, the

claimant testified:

     Well, if my foot is down too much and I walk on it - - I can
walk on it for a little bit, you know, but sometimes a half hour,
forty-five minutes, an hour it starts hurting, you know, or it just
starts throbbing real bad. (T. 20).

Regarding his activities on a typical day since his injury, the claimant testified:

     A typical day is, I’m home most of the time, you know, unless I
run over to my daughter’s house or something like that, you know,
just - - I’m basically doing nothing. (T. 20).

The claimant lives alone.  As far as house cleaning activities, the claimant testified: 
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     No, my daughter has come in and help me clean my house, you
know, and so on. (T. 21).

The claimant continued:

     I mean, I can get up and walk, you know, but it - - and I can
walk without the splint on, but it doesn’t take, you know, very long
at all for it to start throbbing and, you know, that’s when - - that’s
why I’m supposed to wear the splint and when it gets to hurting,
I’m supposed to, you know, use the crutches and keep my weight
off of it. (T. 21).

During cross examination the claimant denied that he usually walks without either

wearing the boot or using crutches.  The claimant acknowledged that he has been able to walk for

extended periods of time beyond thirty to forty-five minutes without the boot, however added:

     Well, I have walked without that longer than that, you know,
but because my foot’s hurt, you know, and, you know, when it does
that, it just takes a longer time for it to quit hurting. (T. 22).

As to the regularity of his use of the crutches, the claimant testified:

     Just if I’m going to be out for a long time, you know, or I might
be on my foot a long time, I’ll take them with me and just have
them with me, but usually I’m not on my feet that much.  I’m either
in my car or at home in my recliner. (T. 22).

The testimony of the claimant reflects that he drives with the boot on his right foot.  Claimant has

a valid driver’s license.  

The testimony of the claimant reflects that prior to the shutdown at Nucor where he

suffered his injury, he had done two (2) shutdowns for respondent.  The claimant confirmed that

the shutdown is a limited period of time, a week or two, until the project is completed, at which

time the job is finished.  The claimant confirmed that he was aware that duration of the shutdown

at the Nucor plant was for a limited period of time.  The claimant’s rate of pay on the shutdown
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was $18.00 per hour, plus $2.50 per hour as a supplement or “subsidy” in place of per diem. (T.

24). 

The claimant first sought medical treatment for his injury at Richland Hospital in Illinois,

rather than go to the emergency room in Blytheville.  The claimant denied that he had a primary

care physician at the time.  The claimant confirmed that he did not contact respondents about

obtaining medical treatment before return to Illinois:

     No, because I figured they would say something to me, you
know, because most jobs I’ve worked, you know, if somebody got
injured - - (T. 26).

The claimant confirmed that at the time he sought medical treatment at the emergency

room of Richland Community Hospital he relayed a history of having twisted his ankle at work. 

The claimant complained of pain in his heel and ankle.   The claimant was seen by Dr. Anand

Prashanth on November 15, 2013, in Olney, Illinois, a distance of thirty miles from Casey,

Illinois.  The claimant offered regarding Dr. Prashanth’s examination of his ankle/foot:

     Well, no, I just showed him - - you know, he looked at my ankle
and everything and , you know, he’s the one that told me what he
thought was wrong with it; so - - (T. 28). 

The claimant acknowledged that he had a prior fracture of the right ankle.  The claimant testified

regarding his understanding of the x-rays obtained by Dr. Prashanth was the presence of mild

degenerative changes in the ankle joint. (T. 29).  

The claimant described Robert Dougherty as a nurse practitioner at the Sarah Bush

Lincoln Health System, where he gets his general health care treatment.  The claimant explained

why he did not mention anything about his right ankle when receiving treatment at the afore

facility:
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     No, because I figured that was workman’s comp, that wasn’t - -
you know, wasn’t nothing to with that; so  - - (T. 31). 

The claimant confirmed that he treated with Mr. Dougherty prior to November 10, 2013,

injury.  Specifically, the claimant was see by Mr. Dougherty on September 20, 2013, at which

time he was prescribed seven (7) different medications.  The claimant acknowledged that at the

time of the afore he relayed to Mr. Dougherty was he was disabled due to his back and he was on

Social Security Disability and Medicare eligible. 

The testimony of the claimant reflects that as of September 20, 2013, six weeks before the

November 10, 2013, injury, he was on Social Security Disability.  Further, the claimant testified

that at the time of his employment by respondent he was on Social Security Disability while

working.  The claimant denied that he informed Mr. Dougherty on September 20, 2013, that he

was retired as a millwright heavy equipment operator.  

The claimant acknowledged that he had prior problems with his low back, right shoulder,

and knee.  The claimant underwent surgery on his right shoulder on September 25, 2013.  The

claimant concedes that he had been on Social Security Disability for about two and a half (2 ½)

years as of September 2013.  

The claimant completed paperwork as part of the hiring process in his employment by

respondent-employer.  The claimant completed the employment application on October 20, 2013,

and indicated that the information contained therein was true and correct.  The claimant

completed the application, initialed all of the application, and signed it at the end.  Part of the

application process entailed completing a medical history questionnaire.   The claimant concedes

that he was not truthful in his response to the medical questionnaire. (T. 33-41).  The claimant
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acknowledged that he has a child support lien that is $29,218.92, in arrears. 

During re-direct examination, the claimant testified that during the plant shutdowns he is

expected to work 12-hours a day, seven days a week.  The claimant testified that he received first

aid treatment for his injury at the Nucor plant before he received any medical treatment in

Illinois.  The claimant testified that the MRI which was obtained in conjunction with the

treatment of his November 10, 2013, right ankle disclosed the presence of two (2) torn tendons. 

The claimant testified that he is aware that Social Security allows a recipient to go back to

try working sometimes, adding:

     Yes, I can work up to nine months and if I can continue
working, I can get off Social Security, and then, if I can’t, then, I
can stay on it. (T. 45).

The claimant maintains that his attempt to go back to work at Lexicon was his attempt at a trial-

work period.  The claimant explained why he was untruthful on the application documents:

     Because it was getting close to Christmas time and I’ve got
twenty-six grandkids, and they wouldn’t have had no Christmas,
you know, if I wouldn’t have been able to go out there and get it
with my - - I have one son-in-law that’s working, but I got another
son-in-law that’s got five kids and him or daughter, neither one
was working, you know.  So, I was just doing my best; so, I could
help them out, you know, for Christmas. (T. 45-46).

During re-cross examination, responsive to questions regarding the truthfulness of the

residuals of his injury, the claimant testified:

     Because I’ve got MRIs that show that my foot is messed up and
my foot was not messed up before that.  You know, I mean, there’s
proof, there’s doctors that has said, and I’ve got MRIs that are
proof.  And besides that, if not - - if this wouldn’t have happened, I
could have went for several other jobs out there.  I could have
worked on another job with Lexicon in South Dakota right after
that shutdown was done and I would have made more money on
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top of that, and that would have given my kids - - or, you know, my
grandkids a good Christmas and all and I could be out there
working probably with my son and stuff now.  (T. 46-47).

Danna Gauntt, Human Resources Director for respondent-employer, has been employed

by same for twenty-two (22) years.   Ms. Gauntt testified that part of her job duties include hiring

prospective employees.  Ms. Gauntt explained the hiring process with respect to shutdowns:

     We recruit up to three hundred people for different shutdowns,
and we run ads in newspapers, we [hire] people that have worked
for us before, and they bring people.  They give me names of the
craft people for shutdowns. (T. 49).

Ms. Gauntt testified that shutdowns usually are of four to six weeks duration, and future

employment is not guaranteed beyond same for the craft people, aside from the next shutdown.

Ms. Gauntt testified that the claimant was hired for shutdowns in respondent’s Fall 2013

season.  Ms. Gauntt continued:

     We had five or six [shutdowns], and he worked three - - three of
those.

     There was one shut down in South Carolina, but we used iron
workers and welders for that. (T. 50).

The claimant is a millwright.  On the particular shutdown at the Nucor Plant in November 2013,

the claimant earned $18.00, per hour, plus an additional $2.50, per hour.  Ms. Gauntt testified

that once the Nucor Plant shutdown was completed, the claimant would have had to go through

the same application process to be hired for another shutdown.  Ms. Gauntt testified regarding the

use of the medical questionnaire in the employment process of an applicant:

     We review the questionnaire post offer to ensure that the
employee is capable of performing the essential functions. (T. 52).

The testimony of Ms. Gauntt reflects that she was unaware of the claimant’s right shoulder
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surgery, Social Security Disability due to his back condition, COPD diagnosis, or other health

issues.  Had she known the afore, Ms. Gauntt testified regarding her response to the claimant’s

application:

     We would have looked at that just to make sure that he could
perform that job. (T. 53).

The testimony of Ms. Gauntt reflects that at the point respondent-employer acquires information

of falsification of an employment application the same results in termination of employment.  

Ms. Gauntt testified that during the time that the claimant was working for same they did

not have any knowledge that he had falsified his application.  Ms. Gauntt’s testimony reflects

that the claimant’s employment with respondent-employer ended when he was injured and left

the shutdown.  A termination report regarding the claimant indicated the basis for the separation

was job abandonment.  Ms. Gauntt elaborated on the afore:

     It means that he - - if he was working light-duty, he didn’t show
up for work. 

     No notice. (T. 54).

During cross examination Ms. Gauntt testified that during a shutdown the employees

usually work twelve-hours shifts and that it can be from five to seven days.  Ms. Gauntt

confirmed that a history of injuries does not necessary bar an individual from employment with

respondent-employer.  Regarding the policy of respondent-employer on “no call, not show”, Ms.

Gauntt testified:

     If they do not call in for one day we consider that job
abandonment. (T. 58).

A termination form was completed by the claimant’s foreman, Mr. Doucett, which reflected that
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the claimant’s employment was terminated for “no call, no show”. 

Ms. Gauntt testified that as Human Resources Director she did learn of the claimant’s

November 10, 2013, accident, however she did not remember when she learned of it, adding:

     It was shortly after or during the shutdown.  It might not have
been the day of, but it was during that. (T. 60).

Ms. Gauntt did not remember if the claimant was still in the Mississippi County area at the time

she learned of his accident.  As to whether the claimant was on light duty at the time he failed to

show for work, Ms. Gauntt responded:

     We always offer light duty; so, I assumed that he was on light
duty. (T. 60).

Ms. Gauntt confirmed that while the above is the policy of respondent-employer, she does not

know the specifics of the instant claim.   

The evidence reflects that while the shutdown where the claimant was injured  was at

Nucor Plant, the first aid station on site was that of respondent-employer.  Ms. Gauntt’s

testimony reflects, regarding the afore:

     We have safety personnel that take care of that [first aid]. (T.
61).

Ms. Gauntt was not aware of the nature of the first aid that was administered to the claimant

following the November 10, 2013, injury.  

Ms. Gauntt testified that respondent-employer used a specific physician to provide

treatment for work-related injuries of its employees.  The only such physician that she could

remember was Dr. Yao, a Blytheville orthopedic physician.  The testimony of Ms. Gauntt reflects

that at the time the claimant was directed to return from Casey, Illinois, to be seen by Dr. Yao,
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the claim had either been turned over to safety personnel of respondent-employer or the

insurance carrier.  Ms. Gauntt testified that she had no knowledge of the reasoning for the delay

in the claimant being seen by the designated medical provider, because the same was the

responsibility of the safety person. 

During further direct examination, Ms. Gauntt testified that she did not have any medical

documentation showing light-duty or off-work status for the claimant during the no call, no show

time period relative to claimant.  As to whether the employees of respondent-employer sought or

obtained first aid treatment from the first aid/nurse’s station of Nucor, Ms. Gauntt testified:

     I’m not sure if they go to a Nucor - - the Nucor safety or Nucor
first aid.  I’m not aware of that. (T. 63). 

Steve Dimeen, the Corporate Safety Director of Lexicon Management, testified that he

had been so employed for sixteen years.  Part of Mr. Dimeen’s job responsibilities is to handle

the safety aspects for shutdowns similar to the one that the claimant was on in November 2013. 

Mr. Dimeen testified regarding his knowledge of the claimant’s accident, and the information

provided by same:

     Okay.  On the day that he was injured, I was working at that
shutdown assisting my guys.  As first aid of shutdown, I’m always
up there the first couple of days to make sure that everything is
lined out.  Tom Doucett brought Mr. Howard in.  Tom Doucett is
his foreman, he brought him into the office and said that he had
fallen going down the stairs, and we sat him down in the safety
office, put him in a chair right inside the door, took his boot off
and his sock and, you know, immediately began to elevate it.  Just
that’s what you do with a twisted ankle.  And started asking some
questions and got some ice on it right away, too, and I think we
gave him some Ibuprofen as well. (T. 65-66).

Mr. Dimeen confirmed that the claimant was provided a bottle with vinegar and given some
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instructions:

     We’ve got a - - I’ve got a - - in Blytheville, Arkansas, there’s an
old wives’ tale that these guys live by up there and it’s something
that they do up there to reduce swelling.  So, one of my safety
guys, Hal Creech, came up with that idea that they’ve used it
before.  You take a brown paper bag and soak it in vinegar and you
wrap it around the leg.  It’s supposed to magically heal a sprain or
a strain.  I don’t know. (T. 66).

Mr. Dimeen testified regarding the description of the November 10, 2013, accident that the

claimant provided:

     When we were questioning him, they were coming down a short
set of stairs down in the basement, it is greasy down there, and he
said he was near the last step and his feet - - he just - - feet came
out from underneath him, he slid out, and he landed on the second
to last step with his feet landing on the basement floor. (T. 67).

Mr. Dimeen testified that the claimant did not ask for medical treatment at that time, noting that

had the same been requested he would have been sent to a doctor.   Mr. Dimeen denied that the

claimant was treated or evaluated by anyone with Nucor on the day of the accident.  The

testimony of Mr. Dimeen reflects, regarding the claimant’s disposition the remainder of the day

of the injury:

     The day of the injury, we kept him in the safety office for the
rest of the day and kept ice on it and kept it elevated.  It was near
end of shift; and so, we just decided to make it - - made the call to
just leave him up there and keep the weight off it, keep it elevated,
keep the ice on, and let the Ibuprofen do it’s job. (T. 68).

  Mr. Dimeen’s testimony reflects that the claimant came back to work the following day,

November 11, 2013.  Mr. Dimeen testified that the claimant worked the entire day, and did not

request medical treatment.  Mr. Dimeen testified that while he saw the claimant at about 4:00

p.m., he did not see him when he left, noting that the shift ended at 6:30 p.m.  Regarding his 4:00



16

p.m., contact with the claimant on November 11, 2013, Mr. Dimeen testified:

     When they came into the office, he had a slight limp; and so, I
approached him and asked him how he was doing, how he was
feeling?  And he told me that he was little stiff, it was a little sore,
but he was getting along just fine.  And I said, “Well,” I asked him,
you know, “Do we need to lighten your load or change your duty,
put you on a different crew?”  And, “No,” he wanted to keep
working with Tom Doucett.  He said, “Tom’s working with me.” 
He said, “When it gets stiff, Tom lets me sit in the truck.”  And I
said, “That’s fine.”  I said, “But we can change your duties and,
you know, find you a job with a little less walking.”  And he was
perfectly content working with Tom.  He was fine. (T. 69-70).

Mr. Dimeen testified regarding the availability of and access to medical treatment by

injured employees after regular work hours:

     When we hire employees or transfer them from another
location, we give them a handout that has the site specific safety
rules on it.  We go through a site specific safety orientation with
them, kind of cover that outline and on the first page, and the last
page, it has – basically, there are two phone numbers.  It has a
phone number for the office and the office during a shutdown is
manned from five o’clock in the morning until midnight, and then,
intermittently from midnight to 5:00.  And then, there’s also the
gates phone number for emergencies; so, if family needs to contact
them, then, they can call the gate and we can instruct them and
make sure they know that you’re asking for Shick Steel and need a
call back. (T. 70). 

Mr. Dimeen testified that he would have received information had the claimant called either of

the two (2) telephone numbers.  Mr. Dimeen offered, regarding his actions, that had the claimant

called and relayed that his injury needed immediate medical treatment:

     As I have in the past, I would get up out of bed at 3:00 in the
morning.  I would go to the hotel, pick him up, and take him up to
the Blytheville hospital. (T. 71).

Mr. Dimeen testified regarding the events on Tuesday, November 12, 2013, with respect
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to the claimant:

     Well, on Tuesday, we didn’t hear from him.  I didn’t see him, I
couldn’t find him.  I didn’t know where he was.

     There was no information. (T. 71).

Mr. Dimeen continued:

     On Wednesday is when I started to get a little bit more
concerned that I hadn’t seen him or heard from him.  And so, we
went looking for him.  I found Tom Doucett and I said - - I asked
him where Patrick was, and he said he didn’t know where he was,
he didn’t show up yesterday and he hadn’t shown up today. 

*           *          *

     Well, the first thing I did was went to the office and checked the
call-in log and I talked to our office manager and she pulled up all
the messages, looked at the call-in log, there was no message from
him.

     I pulled his emergency contact sheet and got his phone number
and started calling him and reached him about 8:15 in the morning
on Wednesday.

     And that’s when I found out that he was back in Casey, Illinois.
(T. 72). 

The testimony of Mr. Dimeen reflects that respondent-employer has designated

physicians for work-related injured employees, which is dependant on the nature of the injury

received.  In light of the nature of the claimant’s injury, ankle, Mr. Dimeen testified with respect

to a preferred medical provider/physician:

     I would have preferred that he go straight to an orthopedist.  Dr.
Yao is an excellent doctor and he’s also a runner; so, he knows - -
he’s very good with knees and ankles. (T. 73).

As to whether the claimant was provided a Form AR-N in connection with his November 10,
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2013, accident, Mr. Dimeen testified:

     He was not provided a Form N or any documentation to fill out
at the beginning.  It wasn’t until later on Wednesday when we
learned that he was at home and he told me that he intended to go
to the emergency room and had an appointment with his doctor
that we notified workers’ compensation and begin the paperwork
process of collecting that information. (T. 73).

The testimony of Mr. Dimeen reflects that the above was the first time he had notice that the

claimant was requesting medical treatment in connection with the November 10, 2013, accident. 

Mr. Dimeen testified that prior to Wednesday, November 13, 2013, he did not have any

medical documentation indicating that the claimant was on a light duty status, adding:

     Not from any medial provider; he hadn’t seen a doctor. (T. 74).

Mr. Dimeen testified that respondent-employer offer light duty for people with work-related

injuries.   The testimony of Mr. Dimeen reflects that had the claimant at some point been put on

light-duty capacity he would have been accommodated.  Indeed, Mr. Dimeen further testified:

     Yes.  I put him on light duty.

     I’m the one that put him on light duty.  I told Tom Doucett to
lighten the load, watch how much walking he’s doing, try and - -
you know, if it’s going to be - - you know, if he’s got to go down -
- up or down a bunch of stairs, let’s avoid that, you know, have the
other guys do that, use him for the short runs, you know, in and 
out of buildings.

     He was doing a job called lubrication, he was a lubricator,
which is a millwright function.  They go in and they lubricate, they
take grease components, they change filters in hydraulic systems,
they do that kind of thing.  So, it is - - it’s a lot of - - a lot of times,
it’s a lot of walking up and down stairs to try to get to where you’re
going.  So, I just worked with Tom and said, “Look let’s work with
him,” and you know. (T. 74-75).

Mr. Dimeen testified that the above arrangement was to remain in place until he said otherwise. 
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Mr. Dimeen maintains that he would have continued to provide light duty had a doctor provided

a light-duty slip on behalf of the claimant.  

Mr. Dimeen testified that he was not aware of the falsity of the information on the

claimant’s medical questionnaire, which was completed in connection with the employment

process. Mr. Dimeen confirmed that falsification of the application documents resulted in

termination of the employee’s employment by respondent-employer.  Mr. Dimeen testified

regarding the actions respondent-employer would have taken, had it known of the claimant’s 

physical condition:

     We would take that information, we would look at that, the job
description, his employment applications, see if he’s been working
up to that point.  We would take all that into account, Danna and I
would sit down and determine the course of action to decide if we
can - - if there’s a way that we can accommodate, you know, based
on what we’re reading there.  Sometimes we know - - you know,
we can talk to the individual, get additional information, make the
determination right away that we can accommodate.  Other times,
we don’t know, we don’t have enough information; so, we may
send a letter to his doctor or fax to his doctor and say, you know,
“This is the kind of work he’s going to be doing, here is the job
description that he signed, here’s what he’s telling us on his
medical history questionnaire, you know, would you approve or
disapprove this guy to do this kind of work?” (T. 76).

Mr. Dimeen confirmed that the claimant’s status was that of “self-terminated because of

no call/not show” or job abandonment.  As to the duration of an employee’s assignment to light-

duty, Mr. Dimeen testified:

     Our temporary light-duty program is temporary.  So, he wold
work light duty until either a doctor releases him to full duty, a
doctor determines hat the restrictions are permanent, or it becomes
- - basically, becomes a business hardship, we just can’t, you know,
financially carry that overhead burden anymore. (T. 77).
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Mr. Dimeen added that the above would have been the case even thought the claimant was

originally only on a shutdown. 

During cross-examination Mr. Dimeen testified that during his sixteen (16) years as

Safety Director of respondent-employer he has had some training on what the employer’s

obligations are to an injured worker.  Mr. Dimeen confirmed that he did not have any doubt that

the claimant’s injury occurred.  Mr. Dimeen acknowledged that the claimant did not refuse to go

to the doctor following the November 10, 2013, accident, but that it was never offered to him.  

The testimony of Mr. Dimeen reflects that when he talked to the claimant on Wednesday,

November 13, 2013, the claimant was already in Illinois.  As far as an offer of medical treatment

at the time of the afore, Mr. Dimeen testified:

     Oh, I tried to get him to come back to Arkansas, and I told him,
I said, “If you go to a doctor up there, I can’t guarantee payment.  I
don’t know what work comp will do, it’s not authorized.”

     I did tell him that I would prefer that if he’s going to see a
doctor, that he come back to Arkansas.  (T. 79).

Mr. Dimeen confirmed that he did not specifically instruct the claimant to come back to

Arkansas to be seen by Dr. Yao. (T. 79-80).

The testimony of Mr. Dimeen reflects that as Safety Director he is responsible for

providing the Form N at the time the employee gives a notice of an injury, adding that he did not

do so in the present claim because the claimant was already back in Illinois.  In explaining why

the Form AR-N was not provided to the claimant on the day of the injury, November 10, 2013,

when the claimant came into his office, Mr. Dimeen offered:

     It was a first-aid injury.  We don’t provide a Form N for every
first-aid injury that comes across our office. 
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     From talking to the Claimant, from observations, it appeared to
be nothing more than a first-aid. (T. 80).

Mr. Dimeen confirmed that respondent-employer does not have any job assignment that

specifically say “light-duty” job.   Mr. Dimeen’s testimony reflects that he does not allow

individuals to work on light duty in the greasy environments of mills if they have to use crutches

to get around.  Regarding light duty, the testimony of Mr. Dimeen reflects that if the claimant

was placed on crutches by Dr. Yao:

     I would put him in one of the two tool rooms that we worked. 
In fact, during that shutdown, Jesse Callahan was on crutches and
in the Number 1 Tool Room.  (T. 81).

The medical in the record reflects that the claimant underwent x-rays of his right foot and

right ankle at Richland Memorial Hospital in Olney, Illinois on November 13, 2013.  The afore

report reflects as a history “fall, twisted injury”.   The report also recites as a finding the presence

of soft tissue swelling. (CX #1, p. 1-2). 

The medical records of Dr. Anand Prashanth, a Olney, Illinois physician, reflects that the

claimant was seen on November 15, 2013, regarding his right lower extremity injury.  The office

note regarding the afore visit reflects, in pertinent part:

Chief Complaint

ANKLE PAIN

History of Present Illness

Began 5 days ago.
Qaulity
     aching, stabbing and sharp.
Severity
     Severity: 09.
Started / Duration
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     constant and intermittent.
Context
     work related and Acute condition. slipped going down stairs.

*          *          *

HISTORY OF PRESENT ILLNESS: The patient is a 59 year old
male who stepped on a greasy surface and slipped going down
steps on 11/10/13 at around 5:15 p.m. at his work.  Since then he
has severe pain and swelling localized predominately towards the
posterior aspect of the heel.  He describes his pain as aching and
sharp stabbing in nature, severe in intensity, and associated with
swelling.  Today he states that his swelling is significantly better
but he still limps.  The pain is aggravated by weight bearing and is
relieved by elevation and ice.  He also complains of mild pain
along the lateral aspect of the ankle.  The patient also gives a
history of ankle fracture around 22 years ago for which he
underwent surgical fixation.    

*          *          *

PHYSICAL EXAMINATION: The patient is alert, conscious and
oriented.  He is 5 feet 9 inches tall and weighs 212 pounds.  He is
in no acute distress.  His gait is antalgic in nature.

LOCAL EXAMINATION: Right ankle examination reveals no
evidence of any swelling.  There is localized tenderness present
along the insertion of Achilles tendon and also along the lateral
collateral ligament.  Active dorsiflexion and plantar flexion
movements are present.  Muscle strength examination reveals 5/5
strength in plantar flexion and dorsiflexion.  There is no evidence
of any calf tenderness.  Neurovascular status is intact.

RADIOGRAPHIC EXAMINATION: X-rays of the right ankle
were reviewed and it shows evidence of a previous malunited
lower end one-third tibia fracture with evidence of mild
degenerative changes in the ankle joint.

ASSESSMENT:
1)   Sprain of Achilles tendon at the level of insertion.
2)   Lateral collateral ligament sprain.
3)   Insertional Achilles tendonitis.
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PLAN: The patient is symptomatic along the posterior aspect of the
heel.  I do not see any evidence of a partial or complete Achilles
rupture.  However, his x-rays show evidence of insertional Achilles
tendonitis.

I would recommend a conservative approach in the form of weight
bearing as tolerated, ice and rest.  He was advised to take anti-
inflammatory medications.  The patient agrees with the above plan.
(CX #1, p. 3-5).

The claimant was seen in follow-up by Dr. Prashanth on November 29, 2013.  The clinic note

relative to the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: The patient was earlier seen
around two weeks ago for right foot and ankle pain.  He was
advised rest, weight bearing as tolerated and medications.  He
today presents for his routine followup and still complaints of
significant pain along the posterior aspect of the ankle. 

LOCAL EXAMINATION: Right ankle examination reveals no
evidence of any swelling.  There is localized tenderness present
along the insertion of Achilles tendon.  Muscle strength
examination is normal.  There is no evidence of any obvious
defective Achilles tendon.  His gait is slightly antalgic in nature. 
There is no evidence of any calf tenderness.

ASSESSMENT:
1)   Old mal united distal end tibia fracture
2)   Old mal united medial malleolus fracture
3)   Sprain of Achilles tendon at the level of its insertion
4)   Insertional Achilles tendinitis

PLAN: I would keep the patient under certain restrictions for the
next two weeks.  If he fails to improve, then we will consider an
MRI.  I gave him a script for Meloxicam 7.5 mg twice a day.
He will followup in approximately 2 weeks for re-evaluation. (CX
#1, p. 7).

The medical in the record reflects that the claimant was seen in follow-up by Dr.

Prashanth on December 13, 2013.  The clinic note of the afore visit reflects, in pertinent part:
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HISTORY OF PRESENT ILLNESS: The patient is status post
approximately one month following a work related injury to his
right ankle.  He states that his pain is 50% better but he still has
discomfort with plantar flexion of the foot.  He localizes all of his
discomfort towards the insertion of Achilles tendon.  He denies any
symptoms of swelling.  He is presently using a heel wedge.

LOCAL EXAMINATION: Right ankle examination reveals no
evidence of any swelling.  There is still localized tenderness
present over the insertion of Achilles tendon.  Muscle strength
examination reveals 5/5 strength in plantar flexion and
dorsiflexion.  Thompson’s test is negative.  There is no evidence of
calf tenderness.

ASSESSMENT:
1)   Insertional Achilles tendon sprain.
2)   Insertional Achilles tendonitis.

PLAN: As the patient is not responding to conservative line of
management I would recommend an MRI.  I will also keep him off
work for the next two weeks.  He was advised to continue anti-
inflammatory medications Meloxicam.  He will follow up in
approximately 2-3 weeks for final reevaluation.  (CX #1, p. 9). 

On December 19, 2013, the claimant underwent an MRI of his right ankle at Richland Memorial

Hospital, in Olney, Illinois, pursuant to the directions of Dr. Prashanth.  The findings on the MRI

disclosed, in pertinent part:

The Achilles tendon has normal appearance without edema or
thickening seen.  There is no significant fluid in the deep
retrocalcaneal bursa.  The plantar fascia appears normal.  The
extensor tendons are flexor tendons of the ankle have normal
appearance.  The peroneus brevis tendon appears normal.  There is
discontinuity of the peroneus longus tendon as it wraps along the
lateral and plantar aspect of the foot with a gap of approximately 3
cm based on sagittal series 4 image 15.  There is no significant soft
tissue edema about the peroneus longus tear site or in the tendon
sheath although this may be related to relatively remote trauma
given the data of the ankle radiographs.  Mild lateral soft tissue
edema is present at the ankle joint.
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IMPRESSION:
1.     Tear of the peroneus longus tendon with approximately 3 cm
tendon retraction.
2.     Normal MR appearance of the Achilles tendon. (CX #1, p.
10). 

On December 26, 2013, the claimant was seen by Dr. Joseph Yao, a Blytheville

orthopedic physician, pursuant to the directions of respondents.  The clinic note regarding the

afore reflects, in pertinent part:

beginning: Sunday, November 10, 2013.  Sudden precipitating
factor: He was going down some steps at work that had grease on
them, twisted his R. ankle causing his R. foot to collapse
underneath hin. PMH. includes Surgical repair of R ankle fc in
1991; no problems since then.  He has been off work since the day
after his 11/10/13 injury.

aggravating factor: overuse walking position: standing up motion:
flexion.  alleviating factor: rest aircast ankle brace, elevation

associated symptoms:    .     .    .  joint stiffness: variable = joint
swelling; variable = limp;
treatment: Richland Community Hospital (in Illinois) E.R., x-ray,
aircast short leg walker brace (he wore it for only about 2 days).

*          *          *

INVESTIGATION RESULTS
IMAGING
limb MRI: without contrast agent
results: R. ankle MRI done by Richland Memorial: Films

and report reviewed.  Multiple subchondral cysts in
the distal tibial articular surface with mild
narrowing of the anterior lateral ankle joint space. 
Numerous small subchondral cysts distal tibia at the
distal tib/fib joint.  Bone marrow edema lateria
distal fibula at platond level.  No ligament tear. 
Achilles tendon normal in appearance.  The
peroneus brevis tendon has increased signal from
the level of the distal fibular tip to its insertion.  The
peroneus longus tendon has increased signal and
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narrowing from the level of the distal fibular tip to
where it disapperas at the level of the cuboid.  There
is no fluid surrounding either of the peroneal
tendons.  No signif ankle or subtalar joint effusion
done; Thursday, December 19, 2013.

ASSESSMENT
Hi grade partial tear to the right peroneus longus tendon.
Tenderness v. partial tear to the right peroneus brevis tendon.
Post traumatic arthritis right ankle joint.
spring of ankle: R 

PLAN
discussion regarding the treatment plan
12/26/13: Reviewed MRI films. Dx and Rx options with the pt. Pt
has done well since his 1991 right ankle injury.  There is a question
whether the peroneal tendon pathology is acute since there is no
fluid surrounding the peroneal tendons (the MRI was done about 1
month following his right ankle injury).  If the peroneal pathology
is chronic/old and caused no Sx previously, then there is a chance
that the current ankle sprain injury will heal with nonsurgical
treatment and his symptoms will subside with time and rest. 
Suggest that he resume wearing his Aricast SLWB for 4-6 weeks. 
He can also use crutches if there is pain with weight bearing in the
SLWB.  He can remove the SLWB for ankle ROM exercises to
prevent stiffness.  Surgery may be necessary if symptoms fail to
improve. 

RECOMMENDATION
COUNSELING: exercise: ROM
local heat
orthosis: Short leg walker brace
weight-bearing: Crutches prn
return to work: Light duty. Restrictions: Wear right short leg
walker brace and use crutches as needed.
full time: Thursday, December 26, 2013

*          *           *

FOLLOW-UP
to be re-examined: in: 4 week(s): FU sooner if needed.
for: Check ROM/function
for: Possibly leave SLWB on another 2 weeks if there is still
significant residual pain. (CX #1, p. 12-14).
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The medical in the record reflects that the claimant was seen in follow-up by Dr. Yao on January

27, 2014.   The clinic note of the afore reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS
1-27-14 Pt. here for recheck on R. ankle.  Pt states his R. ankle is
about the same.  The pain keeps him up at night.  Used crutches for
one week, gave them back to a friend who needed the crutches. 
Using a cane since then.  Wearing a R SLWB. Less pain when R
ankle is elevated.  Needle sticking pain when holds ankle down. 
He is off work.

*          *          *

PLAN
SERVICES PROVIDED
.      .     .    .    .   .1/27/14: Pt should be better by now if the main
injury is right ankle sprain.  Pt is no better, still having the same
amount of right ankle pain. I would suggest that he see an
orthopedic foot specialist to determine if repair or reconstruction of
the injured peroneus longus and brevis tendons (seen on MRI)
would benefit the pt since his pain is not improving despite
nonsurgical treatment 2.5 months since his injury.  Continue the
SLWB. Rx given for crutches.  Rx given for Norco 7.5mg at pt’s
request for an analgesic.
RECOMMENDATION

*          *          *

weight-bearing:   Crutches as needed
return to work:   Light duty. Restrictions: Wear right short leg
walker brace. Use crutches as needed. Sit with right foot elevated.
full-time: Monday, January 27, 2014 (CX #1, p. 16-18).

Pursuant to a February 24, 2014, inquiry from respondents’ attorney regarding acute

objective findings to support an actual injury to the claimant’s right ankle on November 10,

2013, which warranted his referral to an orthopedic in Illinois, Dr. Yao authored a February 25,

2014, handwritten response on the correspondence. (CX #1, p. 22).

The record reflects the presence of a November 13, 2013, Separation Notice regarding the
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claimant’s employment with respondent-employer.   The document recites the claimant’s hire

date as November 9, 2013; last day worked as November 11, 2013, and effective date of

separation as November 13, 2013.  The document reflects the type of separation as “resignation” 

and the entry  “Job Abandonment” on the remarks in detail line.  The reason for the separation is

noted as “personal” with the remarks in detail reciting “no call-no show 11/12/13.  Reported he

went home”. (RX #2, p. 4).

The record reflects the claimant’s earnings during his employment with respondent-

employer, to include both his regular earnings and overtime earnings. (RX #2, p. 3).

After a thorough consideration of all the evidence in this record, to include the testimony

of the witnesses, review of the medical reports and other documentary evidence, application of

the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include November 

10, 2013, during which time the claimant earned an average weekly wage of $794.25, generating

compensation benefit rates of $530.00/$397.00, for temporary total/permanent partial disability. 

3. On November 10, 2013, sustained an injury to his right ankle arising out of and in 

the course of his employment, which rendered him temporarily totally disabled for the period

commencing November 12, 2013, and continuing through the end of his healing period or until

such time as he is released to return to appropriate work by his treating physician. 

4. The respondents did not comply with the provisions of Ark. Code Ann. §11-9-514

(c)(1), following notice of the claimant’s November 10, 2013, compensable scheduled injury. 
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Medical treatment rendered to the claimant in connection with the treatment of his November 10,

2013, compensable right ankle injury, to include that provided by medical personnel at Richland

Memorial Hospital and Dr. Anand Prashanth in Olney, Illinois, was reasonably necessary.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s November 10, 2013, compensable right ankle injury. 

6. The respondents have controverted the compensability of this claim.

CONCLUSIONS

The claimant contends that while within the course and scope of his employment he 

suffered an accidental injury to his right ankle, that the injury was reported to appropriated

supervisory personnel, and that he ultimately sought and obtained medical treatment relative to

same.  The claimant seeks the payment of temporary total and medical benefits as well as

controverted attorney fees.  The position of respondents is a set forth in the pre-hearing

questionnaire.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability

In workers’ compensation law, the employer takes the employee as he finds him.  

Employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 W.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.
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Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  While it is undisputed that the claimant

underwent surgical repair for a right ankle fracture in 1991, there is no evidence in the record to

reflect that he suffered problems, required medical treatment, or experienced

limitations/restrictions relative to the afore prior to the November 10, 2013, accident.

The evidence preponderates that on November 10, 2013, the claimant suffered a specific

incident injury in the employment of respondent-employer.  In order to prove a compensable

injury as a result of a specific incident which is identifiable by time and place of occurrence, the

claimant must establish by a preponderance of the evidence: 1) an injury arising out of and in the

course of employment; 2) that the injury caused internal or external harm to the body which

required medical services or resulted in disability or death; 3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-102 (16), establishing the injury; and 4)

that the injury was caused by a specific incident and identified by time and place of occurrence.

Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002); Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

The occurrence of the claimant’s November 10, 2013, accident is not disputed.  The

claimant fell on his right foot while going down steps that had grease and oil on them.  The

claimant’s foreman was present at the time of the accident and provided instructions/directions to

claimant while obtaining the assistance of first aid personnel.  The claimant did not discharge

further employment duties on November 10, 2013, following his accident.  The claimant’s

supervisor/foreman, Tom Doucett, brought him into the safety office where first aid measures

were undertaken to include removing his boot and sock for the right foot, elevating the leg, and

applying ice to the affected area.  The claimant was also provide Ibuprofen.
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The evidence discloses that an accident report was not completed on November 10, 2013,

nor was the claimant provided with the notice as set forth in Ark. Code Ann. §11-9-514 (c)(1). 

The claimant did not request medical treatment, nor was he provided medical treatment by a

physician following the November 10, 2013, accident.  The evidence reflects that swelling was

present in the claimant’s right ankle following the November 10, 2013, accident.  

The claimant sought and received medical treatment on November 13, 2013, at the

emergency room of Richland Memorial Hospital in connection with the November 10, 2013,

right ankle injury.  The claimant was referred to Dr. Anand Prashanth who later obtained an MRI

of the claimant’s right ankle which disclosed objective findings of a tear of the peroneus longus

tendon with approximately 3 cm tendon retraction.  The claimant has sustained his burden of

proof by a preponderance of the evidence that he suffered a specific incident compensable injury

to his right ankle on November 10, 2013, which is identifiable by time and place of occurrence,

and in accordance with the requirement of Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002). 

Respondents have controverted this claim in its entirety. 

Medical Benefits

Ark. Code Ann. §11-9-508(a)(Repl. 2002), mandates that the employer shall promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  The employee has the burden of proving

by a preponderance of the evidence that medical treatment is reasonably.  Stone v. Dollar

General Stores, 91 Ark. App. 260, 209 S.W.3d 445 (2005).  What constitutes reasonably

necessary medical treatment is a question of fact. Wright Contracting Co. v. Randall, 12 Ark.

App. 358, 676 S.W.2d 750 (1984).  The employee must prove that medical services are
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reasonably necessary by a preponderance of the evidence.  The afore medical services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury, to maintain the level of

healing achieved or to prevent further deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Food, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the claimant’s injury was treated with medication, crutches, aircast,

diagnostic studies, and restrictions on his employment activities.  The claimant was seen by

respondents’ designated medical provider on at least two (2) occasions, who ultimately

recommended that the claimant be referred to an orthopedic in Illinois.  The claimant is a resident

of Illinois.  While respondents have in place designated medical providers for work-related

injured employees, the claimant was not directed to same once notice of the November 10, 2013,

injury was had.  Indeed, respondents did not provide to the claimant the notice as set forth in Ark.

Code Ann. §11-9-514 (c) (1), following the injury.  The claimant has sustained his burden of

proof by a preponderance of the evidence that medical treatment rendered in connection with the 

November 10, 2013, compensable right ankle injury by medical providers at Richland Memorial

Hospital and by and at the directions of Dr. Anand Prashanth constitutes reasonably necessary

medial treatment, the cost of which respondents are liable. 

Temporary Total Disability 

An employee who sustains a scheduled injury is entitled to compensation for temporary 

total disability during the healing period or until the employee returns to work, whichever occurs

first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The
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healing period continues until the employee is as far restored as the permanent character of her

injury will permit, and if the underlying condition causing the disability has become stable and if

nothing in the way of treatment will improve that condition, the healing period has ended. 

American Greeting Cards Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  A

claimant’s healing period has not ended when treatment is being administered for the healing and

alleviation of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51

(1990). 

The claimant last discharged employment duties for respondent-employer on November

11, 2013.  At the time of the afore, the evidence discloses that the claimant was physically

restricted in certain aspects of his normal/regular job duties due to residuals of the November 10,

2013, right ankle injury.  The claimant’s supervisor/foreman accommodated his restrictions.  The

claimant had not been seen by a physician during the afore.  Due to his increased symptoms from

the November 10, 2013, right ankle injury, the claimant left the Blytheville area and returned to

his home in Illinois on November 12, 2013, where he was seen by emergency medical personnel

on November 13, 2013. 

The claimant neither worked nor called in to respondent on November 12, 2013. 

Respondent-employer generated a separation notice of November 13, 2013, reflecting that the

claimant had abandoned his job, for personal reason.  While respondent-employer maintained

that light/restricted duty work would have been made available to the claimant, the evidence

discloses that there was not in place a formal light duty program.  

Mr. Dimeen, the Corporate Safety Director, directed the claimant’s supervisor to “lighten

the load, watch how much walking” the claimant was doing, avoid having him go up and down a
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bunch of stairs frequently, and to use the claimant for short runs in and out of the building.  The

claimant was a millwright.   Indeed, the evidence reflects that the claimant was observed by Mr

Dimeen, with a limp from his injury on the afternoon of November 11, 2013.  The evidence

preponderates that even with the modified duties the claimant’s symptoms persisted such that he

was unable to continue doing same.

By the time the claimant received medical treatment in connection with the November 10,

2013, right ankle injury on November 13, 2013, his employment had been terminated by

respondent-employer.  Restrictions were placed on the claimant’s work-activities by his

subsequent treating physician.  The claimant has not been released to return to work without

restriction, nor has he reached the end of his healing period.  The claimant has sustained his

burden of proof by a preponderance of the evidence that he has remained within his healing

period and temporarily totally disabled from the November 10, 2013, compensable scheduled

right ankle injury for the period beginning November 12, 2013, and continuing to the end of his

healing period.  Respondents have controverted this claim in its entirety. 

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $530.00, for the period

commencing November 12, 2013, and continuing to the end of his healing period, as a result of

the November 10, 2013, right ankle injury.  Said sums accrued shall be paid in lump without

discount. 

Respondents shall pay all reasonable and necessary hospital, nursing, medical, and other
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apparatus expenses, to include medical related travel, growing out of and in connection with the

treatment of the November 10, 201,3 compensable right ankle injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

                                   ________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

    
 
          

            
  

      

 

  


