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STATEMENT OF THE CASE

A hearing was held on April 30, 2014, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on February 11,

2014.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about June

28, 2010, when the claimant sustained a compensable right shoulder

injury.

3. Based on an average weekly wage of $756.74, the claimant would be

entitled a compensation rate of $505.00 for temporary total disability

benefits.

4. The claimant was granted a change of physician to Dr. Chakales from

the Medical Cost Containment Division on August 12, 2011.  Since

the death of Dr. Chakales, Dr. Charles Pearce, Jr. has become the

claimant’s authorized treating physician.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits, including

surgery.

2. Claimant’s entitlement to additional temporary total disability benefits

related to additional surgery, if awarded.

3. Controversion and attorney’s fees.

4. All other issues are reserved, including permanency.

The record consists of a one volume transcript of the April 30, 2014 hearing,

consisting of the testimony of Rosa Hornbeak, Richard Russell Hornbeak, Jr., and

all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (WCC Form N and Reports); Claimant’s Exhibit No.

2 (Medical Reports - Dr. Chakales); Claimant’s Exhibit No. 3 (Medical Reports - Dr.
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Pearce); Claimant’s Exhibit No. 4 (Medical Reports - Dr. Gati);  Respondents’

Exhibit No. 1 (Medical Packet); Respondents’ Exhibit No. 2 (Supplemental Medical);

and Respondents’ Exhibit No. 3 (Workforce Services Report). 

SUMMARY OF EVIDENCE

Rosa Hornbeak is fifty-two years of age.  She has been married for eight

years to Richard Russell Hornbeak, Jr.  She lives with her husband, mother, and a

17 year old daughter.  Her other two children are grown.  She is a native of Honduras

and immigrated to the United States in 1988.  She moved to Crossett, Arkansas, with

her parents.  She is currently employed by Georgia-Pacific Paper Mill.  On June 28,

2010, she was injured while working as a glue line operator in the plywood mill of

Georgia-Pacific.

Hornbeak testified that she was previously employed by W.R. Blankenship,

a logging contractor.  She explained that she helped with his payroll and helped his

wife with grocery shopping, banking, and other errands.  She did not operate any

heavy equipment or cut trees.

She left her employment with Blankenship in 2004 to work for the plywood mill

owned by Georgia-Pacific.  She initially worked as a utility in the dryers where she

would manually pick up and push the loads of wet plywood veneers into the dryers.

She explained that there was automatics to pick up the heavy sheets of plywood.

She transferred to the glue line in 2007.  Hornbeak testified that there are two people

at each station on the glue line and that the feeder works up high and the layer

works in a hole.  Thin sheets of veneer are fed into the machine from the top by the

feeder, glue is sprayed and then the sheets are laid on top of the glue by the layer.
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She explained that she injured her right shoulder on June 28, 2010, while working

in the hole as a layer.   She initially treated with an ice pack.  She was eventually

sent to Dr. Walsh and Dr. Gresham.  She underwent an MRI and was referred to Dr.

Gati. She continued to work and was placed on light duty.  She underwent surgery

in August of 2010, performed by Dr. Gati.  She gained some range of motion but still

complains of pain.  Hornbeak was sent to physical therapy.  She explained that her

wrist began to swell after the surgery.  She was released by Dr. Gati on December

20, 2010, to full-time duty and she returned to the glue line.  She was able to work

as a feeder but not a layer.  She continued to treat with Advil and Tylenol for pain.

She requested a change of physician and was sent to Dr. Chakales in October of

2011.  She was seen twice before Dr. Chakalas passed away.  She was seen by Dr.

Charles Pearce after the death of Dr. Chakales in March of 2012. Pearce ordered an

MRI and other testing.  He recommended surgery but certification from the comp

carrier was denied.  She returned to Dr. Pearce in 2014 and underwent another MRI.

He applied for certification to do surgery on the right shoulder again.  Hornbeak

testified that she continues to have pain, weakness, and a loss in the range of

motion with her right shoulder.  She has been placed on a 10 pound lifting restriction.

She explained that the pain is intermittent and is aggravated by physical activity.

She has not had any subsequent accidents or injuries to her shoulder.  She

explained that she is right hand dominant but is no longer able to lift heavy objects

or objects in a high position. 

  She explained that the plywood mill shut down in November of 2011 and she

began working for the paper mill on January 22, 2013.  She is a tech and works for
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the rewinders.  She preps the big rolls and sends them to rewind to make little rolls.

She explained that it was an automatic process and that she pulls the damaged

paper out with her left hand because she cannot pull with her right hand.  She works

on a seven day rotating eight-hour shift.  She does not lift any heavy objects.  She

has adjusted the way she works to use her left arm instead of her right arm.  

On cross-examination, Hornbeak testified that she drew unemployment from

November of 2011 until she returned to work at the paper mill.  She agreed that she

stated in her job application and her application for unemployment that she had no

disabilities and could work full-time.  Dr. Gati released her to full-time work in

December of 2010, with no impairment rating and told her to work on strength with

home exercises.   She agreed that Dr. Pearce told her in 2014 to continue her

regular job duties.  She has group health insurance through Georgia-Pacific. She

tried to get treatment with her health insurance but it was denied because her injury

was covered by workers’ compensation.

Hornbeak testified that after her surgery, she had two weeks of physical

therapy and was released to do home exercises.  She explained that Dr. Chakales

and Dr. Pearce both recommended another surgery.  

Russell Hornbeak testified that he is married to the claimant.  He explained

that after her injury, he would have to reach stuff in the upper cabinets because she

could no longer raise her arm fully above her head.  He explained that she used to

lift a five gallon tree but now she would have a problem lifting a one gallon azalea

plant.  He has observed her at night having to turn over to the left side due to the

pain on the right side.  He rubs her shoulder at night to help relax the muscle in the
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shoulder.  She has not had any other accidents or sought medical treatment except

for her shoulder since she was injured in 2010.

Medical records reflect that Hornbeak notified her employer of an injury to her

right shoulder on June 28, 2010, at the time of the accident. She was treated initially

by Dr. Gresham at the Family Clinic on July 1, 2010.  She denied any prior problems

with her right shoulder.  She underwent an x-ray and was diagnosed with a shoulder

strain. She was released to return to work.  She returned to the clinic on July 8,

2010. She reported that she was unable to pull veneer.  She was diagnosed with a

possible right rotator cuff tear.  She returned on July 12, 2012, with no improvement.

She was referred for a MRI on her right shoulder.  On July 12, 2010, she underwent

the MRW I on her right shoulder and was diagnosed with a Full-thickness rotator cuff

tear.  She was referred to an orthopedic specialist, Dr. Kenneth Gati.  On July 16,

2010, she was evaluated by Dr. Gati.  He recommended surgical repair of her rotator

cuff.  On August 12, 2010, she underwent right shoulder rotator cuff surgery. She

underwent two weeks of physical therapy following the surgery.  On August 25, 2010,

she was released to do home exercises.  He recommended light duty with no lifting,

pushing, or pulling with the right upper extremity.  He noted that it would be at least

four or five months before she would be back to100%.  She returned for a follow-up

evaluation on September 22, 2010.  He noted that she had no warmth or erythema

and had excellent range of motion.  He discontinued use of the sling and restricted

her from overhead work with no lifting, pushing, or pulling with the right upper

extremity.  On October 27, 2010, she returned to Dr. Gati for follow-up.  He noted

that she had full range of motion and some mild crepitus with shoulder motion. He
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recommended outpatient therapy and a strengthening program with exercises for six

weeks.  He ordered no overhead work with no lifting, pushing, or pulling over 10

pounds.  He released her to light duty.  On December 8, 2010, she returned for

follow-up.  Dr. Gati noted that she had good range of motion with no crepitus with

shoulder motion and with muscle strength of 5/5.  He recommended that she

complete her outpatient therapy with a release back to full duty on December 20,

2010.  He recommended continued strength training with her home exercise

program.  He determined that she was at maximum medical improvement and found

no permanent impairment. 

On October 19, 2011, the claimant was evaluated by Dr. Harold Chakales.

He noted that she had continued complaints of pain and limitation of motion. He

recommended new x-rays and a MRI of the right shoulder.  On November 22, 2011,

she underwent a MRI of the right shoulder.  The MRI revealed:

1.  Prior rotator cuff repair in the distribution of the supraspinatus which also
demonstrates marked tendinosis in the same regions.  Furthermore, within
the limitations posed by motion artifact and metallic susceptibility artifact,
there appear  to be two areas of concern.  The first is a punctate-type tear
measuring approximately 2mm but involving a thin region of the
supraspinatus tendon and demonstrated on coronal T2 image number 10.
The second involves the critical zone measuring 6mm in a mediolateral
fashion either representative of a thin remnant of the supraspinatus with
severe teninosis or a tear with a slight degree of tissue remaining in rhe
defect.  2. It would be reasonable to obtain an MR anthrogram or CT
arthrogram for further evaluation.  3.  Degenerative arthritis at the AC joint.
4.  Operative findings of a prior acromioplasty.  5.  Symmetric-appearing
rotator cuff musculature. 

On November 22, 2011, she returned to Dr. Chakales for follow-up.  He noted

that he did not have the MRI results and would see her in 1 week.
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On February 9, 2012, Hornbeak was evaluated by Dr. Charles Pearce.  He

noted she continued to have pain and swelling and weakness with abduction.  He

suspected a recurrent tear rotator cuff and ordered a CT arthrogram of the right

shoulder.  He determined that she was not at maximum medical improvement and

restricted her from overhead work and lifting more than 10 pounds.  On March 6,

2012, she returned to Dr. Pearce for follow-up.  Pearce noted that the CT arthrogram

confirmed a sizable rotator cuff tear that is either recurrent or nonhealing from prior

surgery and that her symptoms were the same.  He recommended right shoulder

arthroscopic rotator cuff repair.  On Tuesday, March 20, 2012, the insurance

company denied certification of the surgery.  

On January 2, 2014, Hornbeak returned to Dr. Pearce with continuing

complaints of chronic right shoulder pain and other continued symptoms.  He

recommended a MRI.  On January 14, 2014, Hornbeak underwent a MRI of the right

shoulder.  The MRI revealed a small linear serpiginous tear that extends through the

mid substance of the supraspinatus tendon at the twelve o’clock position and

communicates with fluid within the subacromial bursa.  On January 14, 2014, Dr.

Pearce again recommended right shoulder arthroscopic rotator cuff repair after

review of the MRI.  On January 29, 2014, the peer review conducted by the

insurance company concluded that conservative care was appropriate and did not

certify the request for surgery. 

  FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about June

28, 2010, when the claimant sustained a compensable right shoulder

injury.

3. Based on an average weekly wage of $756.74, the claimant would be

entitled a compensation rate of $505.00 for temporary total disability

benefits.

4. The claimant was granted a change of physician to Dr. Chakales from

the Medical Cost Containment Division on August 12, 2011.  Since

the death of Dr. Chakales, Dr. Charles Pearce, Jr. has become the

claimant’s authorized treating physician.

5. The claimant has proven by a preponderance of the evidence that she

is entitled to additional medical benefits, including right shoulder

surgery,  which is reasonable, necessary and related to her work-

related injury.

6. Claimant has proven that she is entitled to additional temporary total

disability benefits related to any time off work as a result of the right

shoulder surgery.

7. Respondents have controverted claimant’s entitlement to additional

medical treatment and additional  temporary total disability benefits

related to the medical treatment awarded herein.
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8. Claimant is entitled to the maximum attorney’s fee on the benefits

awarded herein, one-half to be paid by the respondents and one-half

to be withheld from the claimant’s award of benefits.

9. All other issues are reserved.

DISCUSSION

The claimant contends that she is still in need of medical treatment and

surgery.  The claimant further claims that she is entitled to additional temporary

disability benefits for time off work related to any additional medical treatment

awarded.  The claimant reserves all other issues, including her right to permanent

disability benefits.

The respondents contend that the claimant has been provided all appropriate

benefits to which she is entitled for the June 28, 2010, work-related injury.

Respondents assert that the additional treatment the claimant is seeking including

surgery is not reasonably necessary nor is it causally related to the June 28, 2010,

compensable injury.  Further, respondents contend that the surgery recommended

by Dr. Pearce did not meet certification and Dr. Pearce did not seek additional

review for approval of the procedure. 

I. ADDITIONAL MEDICAL TREATMENT

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n accidental

injury causing internal or external physical harm to the body or accidental injury to

prosthetic appliances, including eyeglasses, contact lenses, or hearing aids, arising

out of and in the course of employment and which requires medical services or

results in disability or death.  An injury is “accidental” only if it is caused by a specific
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incident and is identifiable by time and place of occurrence.  A compensable injury

must be established by medical evidence supported by objective findings.  Ark. Code

Ann. § 11-9-102(4)(D). Claimant’s burden of proof shall be a preponderance of the

evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the

compensability of the injury alleged, she fails to establish the compensability of the

claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W .2d 626 (1994); Cooper v. Hiland Dairy, 69 Ark.

App. 200, 11 S.W.3d 5 (2000). Furthermore, the Commission is not required to

believe the testimony of the claimant or other witnesses, but may accept and

translate into findings of fact only those portions of the testimony it deems worthy of

belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W .2d 603 (1995).

It is important to note that the claimant’s testimony is never considered

uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842

(1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W .2d 457 (1994).

In the instant case, the evidence demonstrates that claimant suffered a

compensable injury to her right shoulder on June 28, 2010.  Respondents accepted

the injury as compensable and provided medical treatment until March 20, 2012.  On

January 2, 2014, Respondents authorized Hornbeak to return to Dr. Pearce but

again denied certification of the recommended right shoulder surgery on January 29,

2014.  However, the claimant contends that she has  continued to suffer from the
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injury and needs additional medical treatment from Dr. Pearce, including the

recommended right shoulder surgery.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000); Ark. Code Ann. § 11-9-508(a)(Repl. 2002). However, injured

employees have the burden of proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the treatment of the compensable

injury.  When assessing whether medical treatment is reasonably necessary for the

treatment of a compensable injury, the Commission must analyze both the

proposed procedure and the condition it is sought to remedy.  Also, the respondent

is only responsible for medical services which are causally related to the

compensable injury.    Post-surgical improvement is a relevant consideration in

determining whether surgery was reasonable and necessary.  Winslow v. D & B

Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000).

In the instant case, the medical evidence in this case indicates that Hornbeak

had improvement after the initial physical therapy and surgery.  However, Hornbeak

continued to work until she was laid off due to the plant closure and returned to Dr.

Chakales with complaint of continued pain and ongoing symptoms.  Dr. Chakales

and Dr. Pearce recommended additional testing to determine the cause of
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claimant’s continued problems.  On March 6, 2012, and again on January 14m

2014, Pearce confirmed the existence of a recurrent or non-healing tear in the right

shoulder and recommended surgical repair of the right shoulder rotator cuff.   The

medical review conducted by the insurance company indicates that the claimant

should undergo conservative care rather than the surgery.  However, the medical

evidence demonstrates that the claimant has undergone conservative care without

results and that her treating physician has recommended a second surgical repair

as the proper course of treatment.

Respondents contend that any further need for medical treatment is not

related to the compensable injury.  However, even if a pre-existing condition is also

a causal factor of the claimant’s need for medical treatment, the claimant has met

her burden of proof if she nevertheless shows that the compensable injury bears

some causal relation to the need for treatment.  General Electric Railcar Servs v.

Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998); Pearline Williams v. L & W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004) Scott v. Middleton Drywall,

2005 AWCC 22 ( Feb.9, 2005). See, Davis v. Helena Chemical Co., Full

Commission Opinion filed August 3, 1999 (D406121); Jerry Hambelton v. Guy King

& Sons, Inc. & Bituminous Casualty Corp., Full Commission Opinion filed February

22, 2001 (E904812). 

Based on the clear weight of the medical evidence in this case from the

claimant’s treating physician, I find that the surgical repair of the right rotator cuff



- 14 -Hornbeak - G104674

recommended by Dr. Pearce and related medical treatment is reasonable and

necessary, and related to her compensable injury.

II. TEMPORARY TOTAL DISABILITY BENEFITS

Temporary total disability for unscheduled injuries is that period within the

healing period in which claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  In the

instant case, the claimant has continued to work light duty or full duty work since

she was released in December of 2010 following her first surgery.   However, it is

reasonable to assume that there will be a period of time following the second

surgery when she will not be able to work.  Therefore, I find that the claimant has

proven by a preponderance of the evidence that she is entitled to additional

temporary total disability benefits related to the right shoulder surgery awarded

herein.

AWARD

The respondents are hereby directed and ordered to pay additional medical

and indemnity benefits and attorney’s fees in accordance with the findings of fact

and conclusions of law set forth herein.
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IT IS SO ORDERED.

__________________________  

HONORABLE BARBARA WEBB

Administrative Law Judge


