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Claimant represented by Mr. C. Michael White, Attorney at Law, North Little Rock,
Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of temporary total disability benefits, medical expenses and attorney’s fees.

At issue is whether or not additional medical treatment is reasonable and

necessary pursuant to Ark. Code Ann. §11-9-508 and causally related to the May,

2012, injury pursuant to Ark. Code Ann. §11-9-102.  Also at issue is the

compensability  of  the  September,  2012,  injury  pursuant  to  Ark.  Code  Ann.

§11-9-102.  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704 I find that the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

10, 2012, at which time the claimant sustained a compensable ear injury at a

compensation rate of $324.00/$243.00.  Medical expenses and temporary total

disability benefits until June 20, 2012, have been paid.
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The parties also stipulated to an employee-employer-carrier relationship on

September 6, 2012, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $324.00/$243.00 in the event this claim is found

to be compensable.

The claimant contends his ear was severed, he sustained a closed head

injury and he developed hearing loss when he was struck in the head by a pipe and

pinned against a truck on May 10, 2012.  He seeks payment of medical treatment

for hearing loss and closed head injury.

The respondents contend all appropriate benefits have been paid for the May

10, 2012, injury. The hearing loss is not causally related to the ear lobe injury and

no treatment has been recommended for a closed head injury.

The claimant contends he sustained multiple injuries (face, back, and leg) on

September 6, 2012, when he was attacked by a co-worker wielding a screwdriver

and a hammer.  He seeks payment of medical expenses and temporary total

disability benefits from September 7, 2012, to a date yet to be determined.

The respondents contend the incident on September 6, 2012, is not a

compensable claim because the claimant was the instigator of the altercation.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the two volume transcript, including a surveillance DVD.

The following witnesses testified at the hearing:  the claimant, also known as

“Do Right” who used a cane, and his wife Valerie; co-worker Jeremy Box, who had

“Mama Tried” tattooed on the side of his neck, investigator, Tammy Worthen; owner

and supervisors of the family-owned business Ned Young, Clay Young, and Tommy

Young.  The Youngs did not witness the altercation between the claimant and Mr.

Box but they all agreed the claimant exhibited no physical restrictions or hearing
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loss after the accidents.  Ned Young testified that the claimant was not provided

with any light duty after the May, 2012, accident and the claimant asked for his job

back two to three weeks after the September, 2012, injury.

The claimant, age 46, (D.O.B. January 24, 1967) has a high school education

and three semesters of college.  He is a certified gas auto mechanic, asbestos

remover, welder, licensed operator of heavy equipment, and maintains a

commercial driver’s license (CDL).  While he was incarcerated, he learned small

engine  repair.   The  claimant  has  a  history  of  violent  altercations  with  his

family (13 siblings), felony assault of a State police officer, terroristic threatening,

and theft of property.  He has held a variety of manual labor jobs as a barge loader,

truck driver, mechanic, concrete refinisher, farmer, leadman, and he worked at a

lumbar yard and remodeled houses.  The claimant’s health history includes a

gunshot wound, insulin dependent diabetes and high blood pressure.  He stated

that he had a stroke the week before the hearing and now takes blood thinners.

The Young Company is involved with farming, irrigation, well drilling,

fertilizing, and crop dusting.  The claimant was hired in 2010 to drive trucks and drill

water wells.

On May 10, 2012, the claimant was struck by a pipe that lacerated his right

ear lobe which was successfully treated.  The claimant stated he did not lose

consciousness, but his neck was injured and he sustained hearing loss.  He was off

work six weeks and received benefits.  The carrier refused to pay for the hearing

loss portion of the claim and the claimant has been financially unable to follow up

with Dr. Dickins.  He stated he suffers from headaches and restricted range of

motion in his neck as a result of this injury.  He seeks continuing medical treatment.

The  claimant  returned  to  work  from  June  through  August  working  with

co-workers, including Jeremy Box, drilling water wells.  According to the claimant,
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this was light duty but according to his employer, this was his regular job and no

light duty was needed or provided.

On September 6, 2012, the claimant was running a front end loader, clearing

tree  stumps  with  co-workers.  The  claimant  stated  Jeremy  Box  was  not  doing

his job – he was looking for Indian arrow heads.  An argument ensued, Mr. Box

insulted him, jabbed a screwdriver against his leg and punched him on the chin.

The claimant punched back in self-defense, and a fist fight ensued.  The claimant

got up thinking it was over but Mr. Box grabbed a sledgehammer and struck the

claimant in the face, lacerating his right cheek and leaving a scar by his nose.  He

stated Mr. Box also struck his back with the hammer.

Mr. Young took the claimant to the hospital for treatment and subsequently

both Mr. Box and the claimant were fired over this incident.  The claimant drew

unemployment benefits ($298.00) until March, 2013.

On December 18, 2012, the claimant’s back “went out” and he was unable

to walk without the assistance of a wheelchair or cane he borrowed from a family

member.  He returned to the doctor for pain medication.  He attributes his back

problems to the September beating three months earlier.  He seeks payment of

continuing medical treatment and temporary total disability benefits from September

7, 2012, to a date yet to be determined.

On cross-examination, the claimant conceded that he did not disclose any

injuries before 2012 in discovery (interrogatories, deposition) despite the fact that

his prison medical records show numerous complaints of back pain and physical

limitations stemming from a motor vehicle accident eighteen years earlier, and a

back injury from working on a car at home.  After he was released from prison in

2007, the claimant also treated with Dr. Reddy for back pain on several occasions

between 2008 and 2010.
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After the accidents at work, diagnostic testing of the claimant’s brain and

head were negative for any injury (see reports of May 10, 2012, and September 16,

2012).  Dr. Dickins also opined the claimant’s hearing loss was noise induced  (See

report of August 28, 2012).  When the claimant sought treatment for his back in

December, 2012, he made no mention of any September beating that caused his

symptoms.  In fact, he denied any injury (see report of March 11, 2013).

Respondents also pointed out that by receiving unemployment benefits, he

was representing that he was physically able to work.  He specifically indicated on

the application that he had no disabilities (from the incidents at work) that would

prevent him from working.

Jeremy Box is currently incarcerated, serving a two and one-half year

sentence for breaking and entering.  He has also been convicted of manufacturing

a controlled substance.  His version of the fight is completely different from the

claimant’s account.  He stated the claimant was the one who was not working.  The

claimant was sitting in the front end loader, talking on his cell phone.  They had

arguments in the past about work because the claimant liked to boss him around

even though they were co-workers and the claimant was not a supervisor.  Mr. Box

denied looking for arrow heads that day but conceded he was a collector.

Mr. Box climbed the ladder of the front end loader, pressed a screwdriver

against the claimant’s leg to get his attention and told him to get off the phone and

come help with the tree stump removal.  Mr. Box threatened to report the claimant

if he did not help with the job.  Mr. Box conceded that he insulted the claimant with

a racial slur and a fist fight ensued.  They mutually agreed to stop but the claimant

pulled a pocket knife on him so he grabbed the sledgehammer for self-defense,

however, he never struck the claimant with the hammer.  The claimant started to run

away, tripped and fell, cutting his cheek with his own pocket knife.
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The claimant later pressed charges against Mr. Box who was arrested in

November, 2012.  That charge is still pending.  Mr. Box accused the claimant of

selling his prescription drugs and marijuana.  He stated he saw the claimant in

November, 2012, pulling scrap metal off a trailer at the scrap-yard and he appeared

to have no physical restrictions.  He later saw the claimant at Wal-Mart in a scooter

provided by the store.  The claimant accused Mr. Box of “putting him in a

wheelchair” because of the beating.

The claimant has been married to his wife Valerie for six years although they

have been separated for a time and the claimant has been living with his parents

and sister since November, 2012.  She said she provided nursing services for him

at her in-laws’ home.  Ms. Holmes stated that after the May injury, her husband

suffered from memory and hearing loss and was moody and depressed.  She stated

her husband was compliant with his prescription pain pills because he suffered the

side effects of constipation.  She stated she had no knowledge of any prior back

injury from a motor vehicle accident or from working on a car.  It should be noted

that Dr. Dickins relies on the word of the claimant’s family in assessing hearing loss.

Tammy Wortham submitted a surveillance tape showing the claimant out in

public over a five day period in September and October, 2012.  She stated she

observed no physical limitations and the claimant was not using a cane.  She

thought the claimant had a job because he left the house at 7:00 a.m. but there is

no proof of employment.  Her report also recites some activities that were not

caught on camera.

MEDICAL EVIDENCE

The claimant’s medical records from the Department of Corrections show a

history of cigarette smoking, alcohol, and cocaine usage.  The claimant was treated

conservatively for a variety of ailments including chronic back pain, left shoulder and
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neck pain.  The claimant was also involved in altercations with other inmates and

was treated for abrasions.  A physician recommended an anger management

course which the claimant completed in prison.

After the compensable May 10, 2012, injury, the claimant was treated

conservatively (CT of the neck and brain, stitches for ear lobe laceration, medication

and cervical collar).  There was no evidence of a fracture or intracranial hemorrhage

or other abnormalities.  He was however, diagnosed with multi-level degenerative

disc disease.  The claimant reported headaches, neck pain and decreased hearing

in the right ear.  He was prescribed physical therapy, assessed a 30 pound weight

limitation, and returned to work on June 18, 2012.

On August 28, 2012, the claimant was seen by Dr. John Dickins at Arkansas

Otolaryngology Center.  After testing, Dr. Dickins opined the claimant did have some

bilateral hearing loss, worse on the right:

The pattern of this loss is classic for a noise induced hearing loss.
There is no evidence of middle ear problems that can be repaired.
This is a sensorineural hearing loss. . . . The unanswerable question
is how much of his hearing loss is preexisting and how much is
related to the accident.  I believe the pattern of his loss is consistent
with some degree of trauma and I have to believe he and his family
when stating that his hearing has dropped significantly.  I believe he
probably some (sic) degree of hearing loss in both ears in association
with the accident.

Dr. Dickins recommended further testing (MRI) to look for a tumor.

After the September 6, 2012, fight with the co-worker, the claimant was

treated for injuries to his right eye, bleeding mouth, laceration to the face, back and

left leg pain.  A CT scan of the face and brain showed a “mildly depressed right

anterior maxillary sinus wall fracture”.  No acute intracranial injury was found.  The

claimant received medication for “chronic neck and back pain.”

On December 18, 2012, the claimant sought treatment for pain and muscle

cramps beginning four and one-half hours earlier with no known injury.  After an



-8-

examination showing muscle spasm of the right thigh, he was discharged with

medication.  A December 26, 2012, report mentions a motor vehicle accident in May

but the claimant denied injury.  In a January 25, 2013, report, the claimant attributed

all of his symptoms to on-the-job injuries.  An MRI was conducted which showed

herniated discs at L3-4 and L5-S1 with nerve root compression.  The doctor wanted

to repeat the test due to distortion from movement but the claimant refused.  He

was prescribed injections.

The claimant has used a cane, a walker or a wheelchair in his visits to his

doctors and requested a handicapped sticker on numerous occasions.  On June 20,

2013, the claimant was denied narcotics.  He is not compliant with his medications

for diabetes and high blood pressure.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The May 2012 claim concerns a lacerated ear lobe.  The claimant maintains

that he needs additional medical treatment for a closed head injury, neck injury and

hearing loss.

Employers  must  promptly  provide  medical  services  which  are

“reasonably necessary  in  connection  with”  the  compensable  injuries.   Ark.

Code  Ann.  §11-9-508(a).  However, injured employees have the burden of proving,

by a preponderance of the evidence, that medical treatment is reasonably

necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004).  What constitutes reasonable and necessary medical treatment is a fact

question for the Commission, and the resolution of this issue depends upon the

sufficiency of the evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996).  Reasonably necessary medical services “may include that

necessary to accurately diagnose the nature and extent of the compensable injury;

to maintain the level of healing achieved; or to prevent further deterioration of the
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damage produced by the compensable injury.”  Greer v. Phillip Mitchell

Construction, Full Commission opinion February 14, 2003 (E906565).  In assessing

whether a given medical procedure is reasonably necessary for treatment of the

compensable injury, it is necessary to analyze both the proposed procedure and the

condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission, December 13, 1989 (Claim No. D511255).

There is no medical evidence of a closed head injury as diagnostic testing

was negative.  The claimant had chronic neck pain before any incident at work

according to the prison records, which he failed to disclose during discovery.  The

claimant does have bilateral hearing loss which is noise induced.  The doctor relied

on the history given to him that the hearing loss was worse in the right ear after the

injury, but I find the claimant is not a credible witness.  Additionally, the claimant

was able to return to regular duty after the May 2012 injury and according to his

employer, exhibited no signs of injury.  Accordingly, I find additional treatment for

the May 2012 injuries is unreasonable and unnecessary, Ark. Code Ann. §11-9-508.

With regard to the September 2012 injuries, neither Mr. Holmes nor his co-

worker, Mr. Box, are credible witnesses regarding the fist fight.

A compensable injury does not include an injury to an active participant in

assaults, Ark. Code Ann. §11-9-102(4)(B)(i).  Based on the medical records, the

claimant was treated for injuries consistent with a fist fight but it is difficult to believe

that a sledgehammer could have caused a laceration to his face.  The facial

laceration is more consistent with Mr. Box’s explanation that the claimant fell on his

own knife.  Regardless of the mechanics of the fight, the claimant suffered from

chronic back and leg pain long before any incident at work according to prison

records.  According to his employer, the claimant asked for his job back after his

termination and he applied for unemployment benefits, both of which indicate he
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was able to work.  Additionally, I find no causal connection between the September

fist fight and the claimant’s back “going out” in December 2012.  Accordingly, I find

the claimant was an active participant in a fist fight on the job and is barred from

receiving benefits.

1. The parties stipulated to an employee-employer-carrier
relationship on May 10, 2012, at which time the claimant
sustained a compensable ear injury at a compensation rate of
$324.00/$243.00.  Medical expenses and temporary total
disability benefits until June 20, 2012, have been paid.  The
parties also stipulated to an employee-employer-carrier
relationship on September 6, 2012, at which time the claimant
was earning sufficient wages to be entitled to a compensation
rate of $324.00/$243.00 in the event this claim is found to be
compensable.

2. The claimant has failed to prove that additional medical
treatment is reasonable and necessary for injuries sustained
in May, 2012.  Additional medical treatment for the head, neck,
and hearing loss is unreasonable and unnecessary in relation
to the injuries sustained pursuant to Ark. Code Ann. §11-9-
508.

3. The claimant was an active participant in an assault in
September 2012 and accordingly is not entitled to payment of
indemnity and medical benefits pursuant to Ark. Code Ann.
§11-9-102.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


