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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 27, 2014,
at Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE RICK BEHRING, JR., Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style on the Motion to Dismiss Without Prejudice 

filed herein by respondents.  On March 10, 2014, a pre-hearing conference was conducted on the

afore, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

In addition to the Pre-hearing Order, exhibits comprising the record in the matter include

the Motion To Dismiss Without Prejudice, and the Brief in Support of same.  Additionally,

incorporated by reference in this matter is the February 19, 2014, notice of the filing of the

Dismissal Motion, which was forwarded to the claimant by certified mail - returned receipt

requested, along with other pertinent documentation in the Commission’s file.

DISCUSSION
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Damien E. Hoban, the claimant, with a date of birth of September 26, 1975, is a resident 

of Metairie, Louisiana.  Claimant commenced his employment with respondent-employer on

October 27, 2011, as a boilermaker.  Respondent-employer was doing business in Osceola,

Arkansas.  The claimant maintains that while within the course and scope of his employment he

suffered an injury to his low back on November 4, 2011.  

Respondents denied the compensability of the claimant’s claim.  Respondents did

completed at Workers’ Compensation – First Report of Injury or Illness form, Form 1A-1, in

response to the claimant’s claim on November 17, 2011.  On November 23, 2011, respondents

completed an Employer’s Intent to Accept or Controvert Claim, Form AR-2, in response to the

claimant’s claim.  The afore reflects as a basis for controverting the claim, “there is no medical to

support injury or disability, employee did not tell doctor it was work related, not able to get

medical”. 

In correspondence of June 22, 2012, an attorney for the claimant, Kenneth A. Olsen,

requested a scheduled hearing before the Arkansas workers’ Compensation Commission on the

issue of compensability of the claimant’s claim.  On June 26, 2012, the file was assigned to an

administrative law judge in accordance with the claimant’s hearing request.  Pre-hearing

documents were forwarded to the parties and a August 20,2012, pre-hearing teleconference

scheduled.

The parties submitted appropriated responses to the pre-hearing questionnaire, and, on

August 20, 2012, the pre-hearing teleconference was conducted, from which a Pre-hearing Order

of the same date was filed.  The Pre-hearing Order recited that the hearing on compensability

would be conducted on October 25, 2012, in Luxora, Mississippi County, Arkansas.  On August
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29, 2012, the parties relayed that a settlement of the claim had been achieved, and requested that

the same be submitted on interrogatories.  The parties were informed that pending receipt of the

original executed settlement documents, the scheduled October 25, 2012, contested Luxora

hearing would remain on the docket.

In correspondence of October 18, 2012, claimant’s attorney requested that the hearing be

removed from the October 25, 2012, hearing docket, and that the file be returned to the general

files of the Commission.  The afore was accomplished on October 23, 2012.  On or about June 6,

2013, counsel for claimant filed a Motion to Withdraw as Counsel for Claimant.  On June 25,

2013, the Full Commission entered an Order granting the afore Motion.

On February 11, 2014, respondents filed the present Motion to Dismiss Without Prejudice

along with a Brief in Support to the Motion.  In correspondence of February 19, 2014, mailed to

last known address of the claimant via certified mail-returned receipt requested, the claimant was

notified of the filing of the Motion to Dismiss.  The afore notice further directed the claimant to

submit a written response to the pleading no later than March 3, 2014, if he objected to an entry

of an Order of Dismissal.  In the event of compliance with the afore, the notice provided that a

pre-hearing teleconference would be conducted on March 10, 2014, at 10:30 a.m., initiated by the

Commission.  The claimant failed to claim his mail. (CM #2).

The claimant failed to respond in accordance with the above notice.  Further, attempts to

reach the claimant at the time designated for the pre-hearing teleconference were unsuccessful. 

Nevertheless, on March 10, 2014, the pre-hearing teleconference preceded as scheduled and a

March 27, 2014, 9:30 a.m.,hearing was scheduled on the Motion to Dismiss.  Notice of the afore

was mailed to the parties by certified mail-returned receipt requested at the addresses of same as
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reflected in the file of the Commission. (CX #1).

On March 27, 2014, the docket was sounded at the designated time.  The claimant failed

to respond or to appear for the hearing.  Ark. Code Ann. §11-9-702, Filing of claims, provides in

pertinent part:

(a)(4)   If within six (6) months after the filing of a claim for
compensation no bona fide request for a hearing has been made
with respect to the claim, the claim may, upon motion and after
hearing, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in subdivisions (a)(1) -(3) of
this section.

The evidence disclosed that the claimant, through his attorney, requested a hearing in this claim

on June 22, 2012.  Indeed, a compensability hearing was scheduled pursuant to the afore for

October 25, 2012, in Luxora, Mississippi County, Arkansas.  

Arkansas Workers’ Compensation Commission Rule 099.13, Hearings Before

Commission and Administrative Law Judges,  provides in pertinent part:

Upon meritorious application to the Commission from either party
in an action pending before the Commission, requesting that the
claim be dismissed for want of prosecution, the Commission may,
upon reasonable notice to all parties, enter an order dismissing the
claim for want of prosecution. 

The evidence discloses that the claimant has ample opportunity to pursue his claim for workers’

compensation benefits growing out of the claimed injury of November 4, 2011.  The evidence

reflects that while represented by an attorney a proposed settlement was reached among the

parties.  While the claimant declined to go forward with the proposed settlement, the evidence

reflects that he has not taken any affirmative steps to pursue or prosecute this claim since the file

was returned to the general files of the Commission on October 23, 2012.  The claimant has



5

failed to respond to correspondence from the Commission since his former attorney ceased

representing him in this claim.  

IT IS THEREFORE ORDERED that the Motion to Dismiss Without Prejudice as filed

herein by the respondent should be granted pursuant to Arkansas Workers’ Compensation

Commission Rule 099.13, and that the claimant’s claim growing out of the November 4, 2011,

claimed injury while in the employment of respondents is herein dismissed without prejudice.

IT IS SO ORDERED. 

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

    
   
 


