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STATEMENT OF THE CASE

A hearing was conducted on May 12, 2014, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

This claim has an extremely lengthy and tortured procedural history which will

not be repeated herein.  Most recently, a prehearing conference was conducted

before another Administrative Law Judge on March 31, 2014, and a Prehearing

Order was filed on said date.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”

As reflected by the Prehearing Order, the parties stipulated that the Arkansas

Workers’ Compensation Commission had jurisdiction over this claim; that the

employee/employer relationship existed at all relevant times, including October 4,

2003; and that the parties were required to agree to the applicable compensation
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rates prior to the scheduled hearing.  All issues related to permanency were

reserved.  

Because of a personal family issue, the Law Judge assigned the claim was

unavailable and this Administrative Law Judge heard the claim on behalf of the

Commission rather than reschedule the hearing.

At the March 31, 2014, prehearing conference, the parties agreed to present

the following issues for determination:

1) Whether the claim was barred by the statute of limitations.

2) Whether the claimant sustained a compensable head injury.

3) If overcome, claimant’s entitlement to associated medical, temporary total
disability, and attorney’s fees must be addressed.

At the hearing, it was further stipulated that the claimant sustained an

admitted worker-related head injury arising out of and during the course of his

employment as the result of a specific incident on October 4, 2003.  The parties

further agreed that the claimant’s average weekly wage at the time of the injury was

$500.00 per week, and that, in fact, the employer paid the claimant his full salary

for all periods of time that the claimant was off work prior to his termination from

employment in August or September, 2007.  Although the record reflects that in

addition to his average weekly wage the claimant earned a commission on sales as

well as received a percentage of wrecker calls he made for Protho EXXON, no

documentation or testimony was proffered concerning these fringe benefits.

Accordingly, it is herein determined based on the stipulations that the claimant’s
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average weekly wage on October 4, 2003, was $500.00 per week.  In addition, at

the hearing, the parties stipulated that the claimant filed a claim for benefits on

August 28, 2007, and that the employer last voluntarily paid benefits on the claim

on or about September 3, 2007.  (Tr.5-9)

In view of the foregoing, compensability having been admitted, the primary

issue presented for determination is whether this claim is barred by statute of

limitations.  If not, claimant’s entitlement to associated medical benefits, temporary

total disability, and attorney’s fees must be addressed.

The claimant contended, in summary, that the employer was responsible for

outstanding medical and related treatment in the amount of $115,638.14.  In

addition, the claimant contended that he was entitled to temporary total disability

benefits beginning December 7, 2007, at which time he underwent surgery and

continuing for eight (8) weeks; then, again, beginning June 18, 2009, which required

him to be off work for six (6) weeks; and then, again, beginning May 11, 2011,

through a date yet to be determined.

The respondent contended that the claim is barred by the applicable statute

of limitations.  More specifically, respondent maintained that it last paid benefits on

September 3, 2007, and that no claim for additional benefits was made until

September, 2013, which was more than one (1) year after the payment of any

benefits, and that the statute had run. 

In addition to the claimant, his wife was called as a corroborating witness.
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Joe Clay, the owner of Thrifty Liquor and Protho EXXON, testified on behalf of the

respondent.   The record is composed solely of the transcript of the May 12, 2014,

hearing containing one hundred thirty-two (132) pages of medicals introduced as

“Claimant’s Exhibit A.”  Subsequent to the hearing, respondent’s attorney submitted

a brief in support of the statute of limitations defense which has been blue-backed

and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On October 4, 2003, the claimant sustained a compensable traumatic head

and brain injury which arose out of and during the course of his employment

with the respondent, at which time he earned sufficient wages to entitle him

to compensation rates of $333.00 per week for temporary total disability and

$250.00 per week for permanent partial disability.

3. The respondent paid all appropriate indemnity benefits, as well as all medical

and related expenses prior to September 3, 2007.
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4. This claim is not barred by the applicable statute of limitations.  The claimant

filed a timely claim for additional benefits on August 28, 2007, which tolled

the statute of limitations.

5. The respondent is responsible for all outstanding hospital, medical, and

related expenses related to the claimant’s October 4, 2003, injury and the

respondent remains responsible for continued, reasonably necessary

medical treatment.

6. All medical expenses are to be paid pursuant to the medical fee schedule

established under Commission Rule 099.30.

7. The claimant has proven, by a preponderance of the evidence, that he is

entitled to additional temporary total disability beginning December 7, 2007,

and continuing for eight (8) weeks and, again, beginning June 18, 2009, and

continuing while he was off work for six (6) weeks.

8. The  exact  nature  and  extent  of  the  claimant’s  injury,  as  well  as

claimant’s entitlement to either additional temporary total disability or

permanent partial disability benefits beginning May 11, 2011, requires further

development of the medical evidence and is, by necessity, specifically

reserved.  

9. The issue of permanent disability was specifically reserved.

10. The respondent has controverted all benefits beyond those previously paid.

Accordingly, claimant’s attorney is entitled to the maximum statutory
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attorney’s fee on all additional indemnity benefits awarded, as well as future

indemnity benefits pursuant to Ark. Code Ann. §11-9-715, one-half (½) of

which is to be paid by the respondent and one-half (½) to be paid by the

claimant, out of his indemnity benefits.

DISCUSSION

The material facts in this claim are undisputed.  The claimant, Jimmy W.

Hinchey, was employed by the respondent for approximately twenty-three (23)

years.  In fact, the claimant stated that he continued working for the employer until

on or about September, 2007, following his admitted injury which occurred on

October 4, 2003.  On October 4, 2003, while changing a tire, the tire blew-up and

hit the claimant in the head, causing a head and brain injury.  The employer, Joe

Clay, who owns Thrifty Liquor and Protho EXXON, was uninsured at the time of the

incident.  The employer has since obtained workers’ compensation coverage.

Despite the fact that the employer was uninsured, he exercised good faith in

meeting his obligations under our workers’ compensation laws by paying all of the

claimant’s medical and related expenses until on or about September, 2007.  In

addition, the employer paid the claimant full wages of $500.00 per week for all

periods of time that he was off work for treatment of his injuries between October

4, 2003, through on or about August, 2007, at which time the claimant’s

employment was terminated for reasons not fully developed.  Allegedly, the claimant

was terminated because the employer experienced some type of conflict dealing
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with the claimant’s wife.  Suffice it to say, there is no claim for wrongful termination.

However, it is undisputed that the employer controverted all benefits after

September, 2007.  It is further undisputed that the claimant, pro se, filed a claim for

additional benefits on August 28, 2007.  Thereafter, the claimant retained the

services of an attorney who requested a hearing on behalf of the claimant; however,

the claimant’s first attorney subsequently withdrew as attorney-of-record, prompting

the claimant to retain the services of his current attorney who made a hearing

request in January, 2014, which culminated in the filing of the Prehearing Order filed

on March 31, 2014, previously noted.

The claimant’s course of medical treatment is, likewise, basically undisputed.

As previously pointed out, the employer paid all of the claimant’s medical bills until

September, 2007.  The emergency room records from October 4, 2003, reflects that

the claimant sustained a depressed skull fracture as the result of a tire exploding.

Operative notes from Dr. Scott Schlesinger, a neurosurgeon in Little Rock,

Arkansas, reflect that Dr. Schlesinger performed a right frontal craniotomy for

evaluation of an open compound depressed skull fracture, together with evacuation

of intracerebral hemorrhaging contusion, dural patch graft, while deferring any

treatment for the right frontal sinus to Dr. Scott Stern, an attending physician at the

St. Vincent Hospital where the claimant was admitted for emergency treatment.

The medical record reflects that the claimant was treated by several physicians,

including Dr. Scott Schlesinger, Dr. Thomas Moffett, Dr. Scott Stern, and Dr. Tim
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Burson between October, 2004, and June, 2007, all of which were purportedly paid

by the employer.  Rather that conduct an exhaustive analysis of the medical

evidence, suffice it to say that the claimant frequently required follow-up treatment

including emergency treatment due to seizures caused from hemorrhaging in the

frontal region of his head due to the injury and post-surgical repair of the scalp

lesion repaired by Dr. Stern and Dr. Moffett.  In addition, the claimant frequently

developed continued swelling in the right frontal region due to bone missing from

his scalp.  The medical record reflects that the claimant has undergone a number

of surgeries both cosmetic, as well as for follow-ups due to drainage from the frontal

head region and eventually underwent an operation to repair the skull defect on

October 7, 2007, by Dr. Tim Burson.  The medical record reflects that all of the

claimant’s course of medical treatment was either directly related and/or a

compensable consequence of the claimant’s October 4, 2003, admitted, traumatic

injury.

The claimant testified, and the medical evidence confirms, that the claimant

began developing grand mal seizures beginning in 2005.  Because of the claimant’s

head injury, his memory was extremely poor and his recollection of dates extremely

vague.  The claimant stated that he had undergone seven (7) operations related to

his head injury.  The claimant stated that the employer paid all of his medical until

September, 2007, at which time, Dr. Burson wanted to do another surgery,

specifically to replace a plate in the claimant’s skull.  The defect was noted in April,
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2006, report of Dr. Burson and the surgery to repair the skull defect was eventually

performed on December 7, 2007.  (Tr.19)(Cl. Ex. A, pp.38-42, 52-53)

At the time of the claimant’s surgery, his employment had already been

terminated by the employer.  After his termination, the claimant went to work for a

number of other employers, including Kobar, Flower’s Bakery, Wal-Mart, and Pep

Boys, mounting tires, changing oil, and installing stock.  The claimant stated that he

missed approximately eight (8) weeks of work following the surgery on December

7, 2007, as well as six (6) to eight (8) weeks following a hospitalization in June,

2009.  Thereafter, the claimant returned to work and apparently continued working

until May 11, 2011.  The claimant has not been gainfully employment since May 11,

2011.  The record reflects that the claimant subsequently applied for, and was

approved for Social Security Disability.

Since the claimant was last gainfully employed, he has undergone significant,

additional medical treatment, primarily due to continued complications from his

injury on an as needed basis including a surgery on June 27, 2013, by Dr. Capocelli

due to an infection and another surgery on January 30, 2014, and March, 2014,

again, for recurring infections.  (Tr.22-25)

Dr. Scott J. Stern, one of the claimant’s medical providers, issued a

December 10, 2013, report which is set out, in its entirety, below:

To Whom It May Concern:

I have been one of the treating physicians for Jimmy Hinchey since 2003.  This very
nice gentleman was involved in a work related accident where he had direct trauma
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to the frontal skull extending through the frontal sinus and into the brain.  He has
had multiple surgical procedures to correct this.  Most recently, he developed a
significant infection which required neurosurgical intervention to correct this problem
in the summer of 2013.  I continue to see Jimmy on a yearly basis to check him for
this issue and I will do this for the remainder of his life.

Your attention to this matter is greatly appreciated.  If you have any questions
please, do not hesitate to contact my directly.  (Cl. Ex. A, p.124)

At the hearing, the claimant amended his contentions to request medical

treatment as well as temporary total disability for two (2) closed periods of time, as

well as beginning May 11, 2011, through the present contending that the claimant

was in a new healing period and had been totally disabled since May 11, 2011.

(Tr.12-13)

Rather than conduct a further, exhaustive analysis of the medical evidence,

suffice it to say that while the claimant may indeed be entitled to some brief periods

of temporary total disability following his surgeries which occurred following the

seizure on June 18, 2009, it appears that the claimant’s physical problems, need

for treatment, and disability are permanent in nature and require further

development of the medical evidence.  Any brief periods of temporary total disability

cannot be adequately addressed.  To date, no permanent impairment rating has

been assessed.  The claimant specifically reserved permanent disability.

Accordingly, claimant’s entitlement to indemnity benefits after May 11, 2011, is, by

necessity, specifically reserved.

STATUTE OF LIMITATIONS

 In its brief, filed subsequent to the hearing, respondent claims that Ark. Code
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Ann. §11-9-702(a)(1) bars this claim because the claimant did not file a claim with

the Workers’ Compensation Commission within two (2) years from the date of the

compensable injury.  Respondent’s argument is simply without merit.  

Ark. Code Ann. §11-9-702(b) provides:

TIME FOR FILING ADDITIONAL COMPENSATION

(1)     In cases in which any compensation, including disability or
medical, has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the Commission within
one (1) year from the date of the last payment of compensation or two
(2) years from the date of the injury, whichever is greater.

It was stipulated by the parties that the claimant filed a claim for benefits on

August 28, 2007.  It is further undisputed that the employer last voluntarily paid

benefits on this claim on or about September 3, 2007.  Accordingly, the claim for

additional benefits was timely filed and tolled the statute of limitations.  The fact that

it required two (2) different attorneys and the passage of several years to perfect the

claim is of no consequence.  I feel compelled to point out that most claimants do not

file a claim with the Commission until a dispute arises.  As previously noted, the

employer exercised good faith in meeting its obligations under our workers’

compensation laws by voluntarily paying benefits because he was uninsured until

terminating the claimant’s employment and controverting all additional benefits.

Respondent’s contention that the claimant waited more than two (2) years following

his injury to file a claim does not bar this claim.  The primary purpose of the one (1)

year statute of limitations in subsection (b) of this section is to give the claimant that
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much extra time to decide whether he has been fully compensated for his injury;

consistent with this purpose, it is the rule that the period is tolled so long as the

claimant is being furnished medical services or is being “compensated” that tolls the

statute, and not the payment thereof.  Plante v. Tyson Foods, Inc., 319 Ark. 126,

890 S.W.2d 253 (1994)

Clearly, the within claim is not barred by the statute of limitations.  It is

unfortunate that the respondent/employer failed to obtain a policy of workers’

compensation coverage until after the claimant’s October 4, 2003, injury.  The

claimant’s outstanding medical expenses are extensive.  The employer remains

responsible for the outstanding medical expenses; however, said medical is subject

to the medical fee schedule established by Commission Rule 099.30 and may

require some type of utilization review to determine the proper fee schedule

calculation.  Alternatively, the parties can attempt to negotiate satisfaction of the

outstanding medical expenses with the respective providers.  No attorney’s fees are

awarded to claimant’s attorney under the constraints of Ark. Code Ann. §11-9-715.

As reflected by the findings and conclusions, aforementioned, the claimant

is entitled to two (2) separate closed periods of temporary total disability.  However,

the claimant’s entitlement to disability benefits after May 11, 2011, requires further

development of the medical evidence and has been specifically reserved.  As

previously noted, the claimant reserved the issue of permanent disability.  The

claimant candidly acknowledged that at the time of the within hearing, he was not
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receiving any active medical treatment of any nature or kind and was being treated

on an as needed basis for his recurring sinus infections.  Likewise, one of the

claimant’s primary treating physicians, Dr. Scott J. Stern, indicated that he would

continue to see the claimant on an annual basis to check this issue which he would

be required to do for the remainder of the claimant’s life.  (Tr.25)(Cl. Ex. A, p.124)

AWARD

Respondent, Joe Clay, d/b/a Thrifty Liquor and Protho EXXON, is hereby

directed and ordered to pay, to the claimant benefits consistent with the foregoing

findings of fact and conclusions of law.

All accrued benefits shall be paid in lump sum and without discount.  

Additionally, claimant’s attorney, Mr. William C. Frye, is hereby awarded the

maximum statutory attorney’s fee on this Award pursuant to, and limited by, Ark.

Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                     
DAVID GREENBAUM                                       
CHIEF ADMINISTRATIVE LAW JUDGE          


