
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  G110762

DOVIE S. HERRING, EMPLOYEE CLAIMANT

SAGAR USA, LLC, d/b/a HUCKABY’S
COUNTRY STORE, 
AN UNINSURED EMPLOYER RESPONDENT

ROBERT L. OTT, a/k/a OTT INSURANCE COMPANY
and  WESTPORT INSURANCE COMPANY
(ERRORS AND OMISSIONS POLICY PROVIDER),
INSURANCE CARRIER RESPONDENT

OPINION FILED MAY 29, 2014

Hearing before Chief Administrative Law Judge David Greenbaum on April 14,
2014, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Micheal L. Alexander, Attorney-at-Law, Little
Rock, Arkansas.

Respondent/employer failed to appear.

Respondent/carriers represented by Mr. Lee J. Muldrow, Attorney-at-Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted April 14, 2014, to determine whether the

claimant was entitled to a penalty for non-payment of a prior Award ordered

by the Arkansas Workers’ Compensation Commission.

As noted above, the uninsured employer failed to appear at the April 14,

2014, hearing.   Lee J. Muldrow appeared on behalf of Ott Insurance

Company and Westport Insurance Company for the purpose of making a
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limited appearance solely to contest the Arkansas Workers’ Compensation

Commission’s jurisdiction over said respondents.  

It is undisputed that at the time of the claimant’s injury on August 21,

2011, the employer did not have a policy of workers’ compensation insurance.

Early in the proceedings, Betty J. Hardy filed an entry of appearance as

attorney-of-record on behalf of Sadiq Ali and Karim Minsaria, individually and

partners of Sagar USA, LLC, d/b/a Huckaby’s Country Store.  In fact, Ms.

Hardy represented the employers in all prior preliminary proceedings, as well

as during the prior hearing on the merits of this claim conducted on May 13,

2013.  Apparently, Westport Insurance Company was identified as the

insurance carrier that provided an errors and omissions policy to Ott

Insurance which allegedly failed to obtain a policy of workers’ compensation

insurance for the employer.  Westport was joined as a party/respondent and

was identified as such at the prior hearing; however, as will be set out further

below, said carrier now asserts that the Commission lacks jurisdiction over the

named respondent.   

A prehearing conference was conducted on February 26, 2014, to

address the immediate issue.  Again, the claimant appeared by and through

her attorney.  Respondents were again represented by Ms. Betty J. Hardy.

A Prehearing Order was filed on February 26, 2014, scheduling the claim for
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a hearing on April 14, 2014.  A copy of the Prehearing Order was introduced

at the hearing as “Commission’s Exhibit 1.”

The procedural history of this claim is undisputed.  An Opinion and

Order was filed by this Administrative Law Judge on July 9, 2013.  The

claimant appealed and respondents cross-appealed the Administrative Law

Judge Opinion to the Full Workers’ Compensation Commission.  The

Commission filed an Opinion on November 7, 2013, affirming the

Administrative Law Judge decision that the claimant sustained a compensable

injury to her right shoulder on August 21, 2011,  for which she was entitled to

reasonably necessary medical treatment.  The Commission modified the

Opinion of the Administrative Law Judge and awarded temporary total

disability benefits for the period beginning August 22, 2011, and continuing

through April 10, 2013.  At the February 26, 2014, conference, both parties

agreed that the Commission Opinion was a final decision and the law of the

case.  It was further  undisputed  that  respondents  had  failed  and/or

refused  to  pay  the benefits  awarded  in  the  November  7,  2013,  Full

Commission  Opinion.  Accordingly,   claimant   filed   a   Motion   for 

Assessment   of   Penalty   for  Non-Payment of a Final Award.  The

employers’/respondents’ attorney then filed a Motion to Withdraw as counsel

for the respondents, maintaining that she had lost all contact with her client,
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and, further, pointing out that she had an outstanding balance for fees and

costs which remained unpaid.  By separate Order, respondents’ attorney was

relieved as attorney-of-record for Sagar USA, LLC, d/b/a Huckaby’s Country

Store.

As noted above, Westport Insurance Company and Ott Insurance

Company appeared by and through its attorney, specifically, for making a

special and limited appearance for the purpose of challenging jurisdiction.

Westport’s attorney pointed out that merely listing the carrier as a party did not

bring them within the ambit of the Commission’s jurisdiction, asserting that

Westport Insurance Company was not a workers’ compensation carrier, had

never written workers’ compensation insurance, and that no decision had

been made by any entity that the Agent was in any way negligent bringing the

errors and omissions carrier into play.  After further contentions and

arguments, it was agreed that any issue concerning jurisdiction over the

named  insurance  carriers  was  premature.  Nevertheless,  claimant

specifically requested  a  determination  on  the  sole  issue  presented  for

determination which  was  whether  respondents  were  responsible  for  a

penalty  for  non-payment of a prior Award.  If answered affirmatively, a

determination must be made as to whether the respondents were responsible

for either a twenty percent (20%) penalty for late payment or a thirty-six
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percent (36%) penalty for willful and intentional refusal to pay a prior Award.

Again, it is undisputed that the prior Award remains unpaid.  The

claimant  contended  that  respondents  should  be  held  responsible  for a

thirty-six percent (36%) penalty for willful and intentional refusal to pay the

Award, pointing out that no communications had been received from any

respondent following the Award.  The claimant requested that an Award of

accrued benefits, together with a penalty be awarded against the employer

while reserving the issue concerning whether Westport was a proper party so

that the claimant could have the Award certified and attempt to attach any

property that the employer owned in Saline County with a judgment against

the business.

The Full Commission awarded temporary total disability benefits at the

rate of $223.00 per week from August 22, 2011, through April 10, 2013.  

The claimant also requested reimbursement of out-of-pocket medical

expenses in the sum of $2,610.00.

The record is composed solely of the transcript of the April 14, 2014,

hearing.  The record of the prior hearing conducted May 13, 2013, together

with the prior Opinions of record are incorporated by reference and made a

part of the record herein.

From a review of the record as a whole, to include arguments of the
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parties, documents and other matters properly before the Commission, the

following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The prior Opinion and Order of the Full Workers’ Compensation

Commission filed November 7, 2013, is a final decision and the law of

the case.

3. The employer has failed and/or refused to pay any benefits awarded in

the November 7, 2013, decision.

4. The claimant is entitled to a thirty-six percent (36%) penalty on all

benefits awarded and unpaid pursuant to Ark. Code Ann. §11-9-802(e).

5. The claimant is entitled to interest on all accrued and unpaid

compensation awarded by the Full Workers’ Compensation

Commission pursuant to Ark. Code Ann. §11-9-809.

6. All additional issues are, by necessity, specifically reserved.

DISCUSSION

The primary issue presented for determination was whether

respondents were responsible for a penalty for non-payment of a prior Award.
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As noted above, the employer failed to appear at the hearing scheduled

on April 14, 2014.  Further, the employer has failed and/or refused to respond

to any notices sent to it by this Commission.  In fact, the employer has failed

and/or refused to communicate with its prior attorney which prompted the

attorney to file a Motion to W ithdraw as counsel for the employer.  The Motion

was granted as reflected by an Order filed on February 27, 2014.  (Comm. Ex.

1)

Although the respondent/insurance carriers were represented at the

hearing by an attorney, the attorney appeared solely for the purpose of

making a limited appearance to contest the Commission’s jurisdiction over the

named carriers.  Upon further reflection, while it appears that the arguments

raised by the carriers are well founded, the parties agreed that any

determination concerning jurisdiction was premature and the hearing should

be limited solely to the issue which was agreed to during the February 27,

2014, prehearing conference.  It is my preliminary judicial inclination that the

dispute between the uninsured employer and its personal insurance agent, as

well as the agent’s errors and omissions carrier must properly be addressed

in another forum.  Clearly, under our workers’ compensation laws, it is the

employer which is responsible for payment of workers’ compensation benefits.

The benefits previously awarded remain unpaid.  Accordingly, the employer
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is responsible for payment of all accrued benefits, together with a late

payment penalty and interest as defined under our Workers’ Compensation

Act.

PENALTY

Ark. Code Ann. §11-9-802 provides, in part:

(c)     If any installment payable under the terms of an Award is
not paid within fifteen (15) days after it becomes due, there shall
be added to such unpaid installment an amount equal to twenty
percent (20%) thereof, which shall be paid at the same time as,
but in addition to, the installment unless review of the
compensation Order making the Award is had as provided in
§§11-9-711 and 11-9-712.

(d)     Medical bills are payable within thirty (30) days after receipt
by the respondent unless disputed as to compensability or
amount.

(e)     In the event that the Commission finds the failure to pay
any benefits is willful and intentional, the penalty shall be up to
thirty-six percent (36%), payable to the claimant.  (Emphasis
supplied)

It is undisputed that the employer has failed and/or refused to pay the

benefits previously awarded.  Further, because the employer has failed to

appear and offer any reasonable explanation for its failure to pay benefits

awarded, I find that the failure is willful and intentional, and that the maximum

penalty allowed under the law should apply.
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INTEREST

Ark. Code Ann. §11-9-809 provides:

Compensation shall bear interest at the legal rate from the day
an Award is made by either an Administrative Law Judge or the
Full Workers’ Compensation Commission on all accrued and
unpaid compensation.

Again, the date of the Full Workers’ Compensation Commission

Opinion awarding temporary total disability was entered on November 7,

2013.  The interest calculations are set out below:

INTEREST CALCULATION

G110762
Herring, Dovie

Date of Full Commission Opinion: 11/07/13
Interest rate for Award = 5.75% (5% + federal discount rate of
0.75%)

$19,050.57 accrued temporary total disability benefits 08/22/11
through 04/10/13

85 weeks and 3 days at $223.00 per week

204 days from 11/07/13 through 05/29/14, 204 days ÷ 365 =
0.558904109
Interest at 5.75% on $19,050.57 for an entire year would be

$1,095.4l.  That amount, multiplied by 0.558904109 = $612.23

For each day after 05/29/14, additional interest of $3.00 per day
accrues.

The claimant has requested that a final Order and Award be entered,

including late payment penalties so that the Award can be certified and a
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judgment entered against the employer.  Claimant’s attorney acknowledged

that penalty and interest do not apply to medical and attorney’s fees.

Accordingly, I hereby make the following:

AWARD

Respondent, Sagar USA, LLC, d/b/a Huckaby’s Country Store, is

hereby directed and ordered to pay the following:

Temporary total disability benefits in the amount of $19,050.57,

representing temporary total disability for the period beginning August 22,

2011, and continuing through April 10, 2013.

Respondents are further directed and ordered to pay a thirty-six percent

(36%) penalty in the amount of $6,858.00.

Respondents are further directed and ordered to pay interest in the

amount of $612.23.

Additionally, claimant’s attorney, Mr. Micheal L. Alexander, is hereby

awarded the maximum statutory attorney’s fee in the amount of $4,762.64,

one-half (½) to be paid out of the claimant’s benefits and one-half (½)

($2,381.32) to be paid in by the respondents.  Respondent is further directed

and ordered to pay claimant’s attorney $500.00 for prevailing on appeal to the

Full Commission. 
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IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


