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ISSUES

This case was submitted on the record in lieu of a full hearing to determine

the claimant’s entitlement to payment of additional medical treatment, additional

permanent partial disability benefits and attorney’s fees. 

At issue is whether or not additional medical treatment is reasonable and

necessary pursuant to Ark. Code Ann. §11-9-508 and whether or not there are

objective medical findings to substantiate a rating for anatomical impairment

pursuant to Ark. Code Ann. §11-9-519(g), Rule 34, and Ark. Code Ann. §11-9-

704(c)(1)(B).

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant. 

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

27, 2011, and August 6, 2012, at which time the claimant sustained compensable
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back injuries at a compensation rate of $231.00/$173.00.  Medical expenses until

November 9, 2012, were accepted.  The Medical Cost Containment Division issued

a Change of Physician Order on February 8, 2012, from Dr. Sprinkle to Dr.

Ackerman.

The claimant contends he remains symptomatic and seeks additional

medical treatment and assessment of anatomical impairment by the Commission.

The respondents contend all appropriate benefits have been paid.  Further

medical treatment is unreasonable and unnecessary and there are no objective

findings of an acute injury to justify permanent anatomical impairment.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits submitted

by the parties.  Claimant’s packet is 48 pages while respondents’ packet numbers

23 pages and claimant’s deposition (taken January 25, 2013).

The claimant, age 53 (D.O.B. October 5, 1959), has a high school education

with one year of training in welding.  He has worked as a welder for several different

employers over the years.  He described the job as requiring hand-eye coordination,

and physical strength (to lift, bend, squat, and lean).  His health history includes

welding splatter in his eye and a 2009 motor vehicle accident (MVA), necessitating

only one visit with a general practitioner.  He is a cigarette smoker which adversely

affects healing.  The respondent employer is a vo-tech center and the claimant has

been employed with them since January, 2010, as a welding instructor.  After the

compensable injury, his duties changed to include maintenance but he received a

raise in salary, (Depo. p. 13-19, 33-34).

The claimant was injured on June 27, 2011 (Depo. p. 20-27).  He was lifting

awkwardly shaped triangular sheets of metal, twisting to the side and throwing them

on a pallet when he felt a sharp pain and pop in his back.  A knot developed on his
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lower back.  He sought treatment at the emergency room and then with the

company physician, Dr. Alexander, who referred him to Dr. Sprinkle.  The claimant

remained symptomatic with conservative care and obtained a change of physician

to Dr. Ackerman.

The claimant stated he was in constant pain despite medication and he

suffers from sleep disturbance.  The claimant said he had never required medical

treatment for his back before June, 2011, which is inconsistent with the medical

records.

The claimant returned to work in October, 2011, and has missed eight days

due to his back injury, (Depo. p. 28).  The claimant stated he now has difficulty

performing his job as he needs to be able to sit, stand, or walk (outside for 30

minutes) as needed to relieve stiffness.  It is now difficult to bend or squat to get to

a welding site to demonstrate the technique to his students.  He also relies on his

students to lift heavy objects.

On August 6, 2012, the claimant reinjured his back when he slipped and fell

while painting the floor (Depo. p. 30-32).  However, he feels he never recovered

from the first injury, (Depo. p. 36).   The claimant stated his present symptoms

included right leg pain, (Depo. p. 32).

The claimant said Dr. Ackerman was treating him with medication and a

TENS unit but he remains symptomatic, (Depo. p. 34-37).  The claimant cares for

his wife who is being treated by Dr. Lowery Barnes for a knee problem and relies

on his brother-in-law for some chores, (Depo. p. 37-39).

With regard to the second injury in June, 2011, it should be noted that the

claimant has given varying descriptions of this injury:

DEPOSITION, p. 30-32:

. . . My feet flew out from under me on the wet paint . . . face down.
On my elbows and my knees.  (Hurt) my lower back, below my belt.
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DR. ACKERMAN, August 3, 2012:

. . . He relates that he fell forward on his knee.  I cannot ascertain how
he may have sustained a probable disc herniation in this fall.

DR. WILBOURN, October 2, 2012:

. . . Mr. Henson says he was painting a floor at work on August 6,
2012, when he slipped on the wet paint.  He says he “did a black flip
and landed on his hands and tips of his toes” when he slipped.

MEDICAL EVIDENCE

The claimant sought treatment for back pain prior to the accident at work in

June, 2011.  He had treatment with Dr. Tracy Phillips on July 12, 2010, and again

on August 9, 2010, after the MVA, noting that he was out of hydrocodone.  He

returned to Dr. Phillips on September 3, 2010, with complaints of back and hand

pain, and again on October 4, 2010, with back pain on the right after moving

appliances.  He saw Dr. Phillips again on October 20, 2010, and June 17, 2011, for

back pain and arthritis pain.

After the injury at work, the claimant obtained diagnostic testing (MRI scan

and EMG/NCV studies).  These tests could not substantiate the claimant’s

complaints.  An MRI scan was conducted on September 29, 2011, for the claimant’s

complaints of low back pain and right leg pain with numbness.  The test was

interpreted as showing multilevel degenerative changes with mild or minimal disc

bulges (L3-4, L4-5) but no significant spinal canal or neural foraminal stenosis.  Dr.

Brent Sprinkle ordered an EMG/NCV study on October 19, 2011, which was

interpreted as negative.  Dr. Ackerman also ordered an EMG/NCV study on October

2, 2012, (performed by Dr. Wilbourn) which was also negative.

The claimant saw Dr. Ackerman on March 5, 2012:

He does have facet arthopathy. . . .  He has degenerative disc
disease.  His injury exacerbated his degenerative disc disease. . . .
Extension of the lumbar spine is limited.  He has exquisite tenderness
to palpation over his lower lumbar facet joints.  Lateral flexion of his
lumbar spine bilaterally worsens his pain.  He has muscle atrophy
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about his lower lumbar spine.  No sacraliliac tenderness to pelvic
compression.  Deep palpation of the musculature of the cervical
thoracic and lumbar spine did not elicit pain.  No myofascial trigger
points present to palpation. . . .  Muscle bulk, tone and strength of the
extremities were normal.  Deep tendon reflexes were normal in the
extremities.

Problem List:
1.  Sprain/strain injury, lumbar spine.
2.  History of spondylosis, lumbar spine.
3.  Facet joint injury.

Assessment:
It is my medical opinion that the patient his [sic] chronic pain is a
result of his work injury.  It is furthermore my medical opinion that the
patient warrants a back brace as well as facet injection therapy.

Dr. Ackerman excused the claimant from work from March 26, 2012, through April

2, 2012.  On April 2, 2012, Dr. Ackerman refilled the claimant’s prescriptions and

reiterated his recommendations for a back brace and facet injections.  He excused

the claimant from work from April 2, 2012, to May 2, 2012.  He administered nerve

blocks on April 7, 2012, which provided temporary relief.  On May 10, 2012, Dr.

Ackerman excused the claimant from work for thirty days.  A note dated May 22,

2012, excuses the claimant from work from May 23, 2012, through May 29, 2012.

Dr. Ackerman saw the claimant on June 4, 2012, after the claimant’s job duties had

been changed to include maintenance.  The doctor felt the claimant was unable to

work with sciatica and recommended nerve injections with fluoroscopy.  He excused

the claimant from work from June 4, 2012, through July 3, 0212.

The claimant returned to Dr. Ackerman on July 2, 2012, complaining that he

was unable to walk.  Dr. Ackerman noted no change in his physical examination.

The doctor stated that the claimant should be at maximum medical improvement

from the sprain/strain injury and assessed a 5% rating (although he does not

mention the AMA Guidelines).  He recommended medications, epidural steroid

injections and a functional capacity evaluation.  He excused the claimant from July
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2, 2012, through August 1, 2012, and performed an epidural steroid injection at

L5/S1.

Dr. Ackerman saw the claimant on August 13, 2012, after the second injury

when he slipped in paint and fell.  The doctor recommended an MRI and

electrophysiologic studies.  He commented, “I would like to review the video as he

relates that he fell forward on his knee: I cannot ascertain how he may have

sustained a probable disc herniation in this fall.”  He excused the claimant from work

from August 13, 2012, to September 12, 2012.  No video of the accident was

provided as an exhibit.

Dr. Ackerman signed a form on August 12, 2012, indicating the claimant’s

healing period had ended from the June 27, 2011, injury and he sustained

permanent impairment based on the AMA Guides, 4th Edition supported by objective

findings (although he doesn’t specify the objective findings or chart that he used).

Radiologist, Dr. Harshfield’s September 6, 2012, report shows no evidence

of a disc protrusion or canal stenosis or neural effacement to substantiate a new

injury in the second claim.  Nevertheless, Dr. Ackerman recommended a surgical

consultation with Dr. Thomas in his report of September 11, 2012.  Dr. Ackerman

excused the claimant from work from September 11, 2012, through October 11,

2012.

In his report of October 8, 2012, Dr. Ackerman described both work-related

injuries as sprain/strain type injuries.  

He should be at maximum medical improvement for his workers’
compensation injury.  Any medical treatment from here on should be
addressed by his health insurance company. . . .  It is my medical
opinion that the patient has sufficient pathology to warrant
continuation of pharmacologic management.  His EMG nerve
conduction tests were normal, and he does not have a nerve injury.
I attribute the majority of his pain to his disc degeneration.  He is at
maximum medical improvement with respect to his sprain/strain injury.
Following today it is my medical opinion that he is at maximum



-7-

medical improvement with respect to his workers’ compensation
injury.

Dr. Ackerman returned the claimant to work at light duty (no lifting over 5 lbs.

and restraints on standing, walking and climbing stairs).  Dr. Ackerman saw the

claimant again on January 7, 2013.  The claimant reported he was working full duty

with pain.  He inquired about an impairment rating but Dr. Ackerman deferred to

another physician.

He has two reasons to have pain which are chronic pain related to
degenerative disc disease, and next is his sprain/strain injury that
should have resolved.  An impairment rating could be assigned for
him by an occupational medicine clinic.  It is my medical opinion that
the patient has sufficient pathology to warrant continuation of
pharmacologic management.

Dr. Ackerman returned the claimant to work with no restrictions as of January 7,

2013.

The respondents controverted the claim after paying Dr. Ackerman’s visit on

October 8, 2012, and a prescription dated November 9, 2012.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant has a history of chronic back pain since July, 2010, which is

degenerative in nature.  He has had two accidents at work on June 27, 2011, and

August 6, 2012, which were sprains or strains superimposed upon the pre-existing

degeneration.  These injuries were treated conservatively and the claimant was

released to return to work.  Dr. Ackerman has made it very clear in his reports that

the work-related accidents were temporary aggravations of a pre-existing condition.

Although the claimant remains symptomatic, this is from the pre-existing arthritis.

No further treatment is necessary for the work-related injuries.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving, by a
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preponderance of the evidence, that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

I find the claimant is in need of prescriptions for arthritis but this treatment is

for a pre-existing condition and not the responsibility of the respondents.

Dr. Ackerman was less clear about the anatomical impairment rating.  At one

point he assessed a 5% rating and later he deferred to another physician.  At no

point did he clarify what objective medical finding substantiated the rating or what

chart he used to assess the rating.  However, he did attribute the “majority” of the

claimant’s pain to degenerative disc disease.

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.

132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W.2d 827 (1992).  Without permanent disability, the claimant is
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not entitled to rehabilitation benefits under Ark. Code Ann. §11-9-505.  Hampton

and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d 21 (1991).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured

through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment

is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38

Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B) (Repl.

1996) states that “any determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii) (Repl. 1996).

I find that no permanent impairment rating is appropriate for a temporary

aggravation sprain or strain injury, and the major cause of the claimant’s symptoms

stem from pre-existing degenerative disc disease.

Dr. Ackerman concluded the claimant’s treatment of the sprain/strain injuries

and opined that the claimant had returned to his pre-injury symptoms of chronic

pain from a pre-existing condition.

I find the claimant is not entitled to any additional benefits or expenses.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 27, 2011, and August 6, 2012,  at which time
the claimant sustained compensable back injuries at a
compensation rate of $231.00/$173.00.  Medical expenses
until November 9, 2012, were accepted.  The Medical Cost
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Containment Division issued a Change of Physician Order on
February 8, 2012, from Dr. Sprinkle to Dr. Ackerman.

2. Dr.   Ackerman   has   diagnosed   both   of   the   claimant’s
work-related   injuries   as   temporary   aggravations   of   a
pre-existing degenerative condition.  Although the claimant
remains symptomatic, his healing period from the work-related
injuries has ended and he has returned to the same symptoms
he had before the accidents at work.  Any further treatment
would be for the pre-existing arthritis.

3. The healing period ended on October 8, 2012.  Further
medical treatment for sprain/strain, work-related injuries is
unreasonable and unnecessary pursuant to Ark. Code Ann.
§11-9-508.

4. Permanent anatomical impairment is inappropriate for a
temporary condition such as a sprain or strain.  The major
cause of the claimant’s present symptoms stems from
degenerative disc disease based on Dr. Ackerman’s opinion.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


