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STATEMENT OF THE CASE

On July 7, 2014, a pre-hearing conference was conducted in this claim, from which a Pre-

hearing Order of the same date was filed.  The Pre-hearing Order reflects the claim would be

submitted for a ruling on the record.  Comprising the record in this claim are the stipulations, as

reflected in the respective Response to Pre-hearing Questionnaire, along with the parties’ Pre-

hearing Questionnaire Responses.

A prior adjudication was had in this claim, from which a November 7, 2012, Opinion was

filed.  A new Form AR-C, Claim For Compensation, was filed by the claimant on June 11, 2014. 

The afore included additional allegations relating to “take home” exposure to asbestos, which

were not addressed in the prior Opinion.  Accordingly, the present adjudication addresses issue of
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the “take home” exposure to asbestos.

The stipulations, as drawn from the responsive filings to the Pre-hearing Questionnaire

Responses of the parties, reflects:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed between the parties for the period covering

1966 through the fall of 1995.

3. The claimant retired from the employment of respondent in the fall of 1995, and

could not have experienced an “injurious exposure” to asbestos and silica dust in

the workplace after said date.  

4. Any potential “injurious exposure” would have occurred before the fall of 1995. 

The claimant became disabled from his condition in June 2012.

5. The claimant alleges that exposure to asbestos occurred during the course and

scope of his employment while at the respondent’s premises.  The claimant further

claims that as a result of exposure that occurred while he was at work, his clothes

and person became contaminated with asbestos and thus the continued to be

exposed to asbestos while away from the respondent’s premises (“take home

exposure”).

6. On June 11, 2014, the claimant’s attorney filed a Form AR-C, Claim For

Compensation, with the Arkansas Workers’ Compensation Commission alleging

“exposure to asbestos and silica dust resulting in lung disease and silicosis”.

7. Notice of any alleged injury to the claimant was not provided to respondent until

on or about September 7, 2012.
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8. The applicable statute of limitations is set forth in Ark. Code Ann. §11-9-702

(a)(2)(B) (Supp. 2011), which provides, in pertinent part:

However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the Commission within
(1) year after the time of disablement, and the disablement must
occur within three (3) years from the date of the last injurious
exposure to the hazard of silicosis or asbestosis.

The responsive filings of the parties reflect that the issues to be addressed at this time are

compensability and the Statute of Limitations.  The claimant contends that during the

employment relationship period, 1966 through the fall of 1995, the injurious exposure to the

hazard of silicosis or asbestosis occurred resulting in his disablement in June 2012.  Specifically,

the claimant alleges that the disease was caused in part by exposure away from work, due to

contamination of his clothing and person at the workplace which continued at home, “take home

exposure”, and whether the afore states a claim for occupational disease covered the Arkansas

Workers’ Compensation Law.  

DISCUSSION

In June 2012, the claimant became disabled from his condition, which he attributes to 

exposure to asbestos and silica dust during his employment with respondent, resulting in lung

disease and silicosis.  It is undisputed that the claimant was employed by respondent from 1966

until the fall 1995, when he retired.   Further, following the claimant’s 1995, retirement from the

employment of respondent, he could not have been experienced an “injurious exposure” to

asbestos and silica dust in the workplace.

The claimant asserts a delayed exposure occurring away from work due to his clothing

and person becoming contaminated with asbestos, thus causing him to be continually exposed to
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asbestos while away from the respondent’s premises or “take home exposure”.  The claimant

alleges that the lung disease, which disabled him in June 2012, is an occupational disease

brought on from his exposure to asbestos and silica dust at the workplace as well as the “take

home exposure”.  

Ark. Code Ann. §11-9-601, Compensation generally, provides, in pertinent part:

(e)(1)(A)   “Occupational disease”, as used in this chapter, unless
the context otherwise requires, means any disease that results in
disability or death and arises out of and in the course of the
occupation or employment of the employee or naturally follows or
unavoidably results from an injury as that term is defined in this
chapter.

     (B)   However, a casual connection between the occupation or
employment and the occupational disease must be established by a
preponderance of the evidence. 

*          *          *

(g)(1)   An employer shall not be liable for any compensation for
an occupational disease unless:

(A)     The disease is due to the nature of an
employment in which the hazards of the disease
actually exist and are characteristic thereof and
peculiar to the trade, occupation, process, or
employment and is actually incurred in his or her
employment. .    .   

In order to be established as a compensable occupational disease, there must be a

recognizable link between the nature of the job and an increased risk in contacting the disease.  A

disease may be compensable, although the general public can contact the disease, if the nature of

the employment exposes a worker to a greater risk of the disease than the risk experienced by the

general public or workers in other employments.  Osmose Wood Preserving v. Jones, 40 Ark.

App. 190, 843 S.W.2d 875 (1992); Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d
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841 (1984).   

The above statutory provision mandates, in establishing compensability, that the disease

“arises out of and in the course of the occupation or employment”.  “Arising out of the

employment” refers to an origin or cause, while the phrase “in the course of employment” refers

to the time, place, and circumstances under which an injury or disease occurred.  Deffenbaugh

Industries v. Angus, 313 Ark. 100, 852 S.W.2d 804 (1993). 

The claimant asserts that he sustained an occupational disease, covered by Ark. Code

Ann. §11-9-601, when while employed by respondent, he was exposed to asbestos and silica dust

in the workplace resulting in lung disease.  The claimant maintains that the afore exposure

constitutes an increase risk of disease due to the employment; and further, that the exposure

occurred within the time and space boundaries of the employment.  The Arkansas Workers’

Compensation Law was intended to cover the afore type of disease.  Generally see,  Porocel 

Corp. v. Circuit Court of Saline County, 2013 Ark. 171; Alcoa v. Vann, 14 Ark. App. 223, 686

S.W.2d 812 (1985); Hamilton v. Jeffrey Stone Co., 6 Ark. App. 333, 641 S.W.2d 723 (1982). 

In addition to his exposure to the hazards at the workplace, the claimant also maintains

that the occupational lung disease resulted from exposure to asbestos and silica dust while at

work which got on his clothing and person, causing him to be exposed not only on the

employer’s premises, but away from the premises and in the home as well or “take home

exposure”.  The evidence preponderates that exposure to the hazards – asbestos and silica dust –

under the circumstances asserted by the claimant due to contamination of his clothing or person

at work prior to the fall of 1995, are covered by the Arkansas Workers’ Compensation Law. 

 In Porocel Corp. v. Circuit Court of Saline County, 2013 Ark. 172, a former employee of
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Porcocel argued that his clothing became infiltrated with toxic chemicals at work, causing

contamination of his home, continuing the exposure.  The former employee argued before the

Arkansas Supreme Court that his injuries were not covered under the Arkansas Workers’

Compensation Law because the law’s definition of a compensable injury excludes injuries

suffered at home as well as injuries incurred at a time employment services were not being

performed; and that his alleged injuries resulting from his exposure at home did not occur within

the course and scope of his employment and were not compensable under the Workers’

Compensation Law.  Since the argument was not first raised at the Arkansas Workers’

Compensation Commission level, the Supreme Court declined to address it. 

To the extent that it has previously been argued in Porocel that an injury that occurs at

home cannot “arise out of and in the course of employment”, the Arkansas Court of Appeals has

held otherwise.  Specifically, in Jones v. City of Imboden, 39 Ark. App. 19, 832 S.W.2d 866

(1992), workers’ compensation benefits were awarded for an injury that Jones sustained in a

scuffle at his home over a month after his employment as the city marshal for the City of

Imboden.  The extent of Jones’ contact in his official capacity as city marshal with another

Imboden resident, Bob Taylor, was not disputed.  A month after Jones left his employment with

the City of Imboden, Taylor appeared outside Jones’ residence.  Jones sustained an injury in a

scuffle with Taylor. The Court of Appeals cited with approval cases from other jurisdictions

interpreting “arising” in the course of employment to mean “originating” in the course of

employment rather than “occurring” in the course of employment, in finding that Jones’ injury

arose in the course of his employment notwithstanding that his employment had ended. Id.  

In response to the ruling in Jones v. City of Imboden, 39 Ark. App. 19, 832 S.W.2d 866
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(1992), the Arkansas Legislature in Act 796 of 1993 added the following language regarding the

definition of a compensable injury under the Arkansas Workers’ Compensation Law, presently

codified at Ark. Code Ann. §11-9-102 (4):

(B)   “Compensable injury” does not include:

(iii)     Injury which was inflicted upon the employee at a time
when employment services were not being performed or before the
employee was hired or after the employment relationship was
terminated [.] 

The claimant retired from respondent in the fall of 1995.  In asserting “take home

exposure”,  the claimant in the present claim has filed a claim for an alleged compensable injury

subject to the definition of compensable injury as contained in Ark. Code Ann. §11-9-102 (4). 

Accordingly, the employment services exclusion of Ark. Code Ann. §11-9-102 (4)(B)(iii) would

be relevant, and possibly controlling.  In the present claim, the claimant has filed a claim for an

alleged occupational disease under Ark. Code Ann. §11-9-601 et seq.  Ark. Code Ann. §11-9-102

(4), provides:

(C)     The definition of “compensable injury” as set forth in this
subdivision (4) shall not be deemed to limit or abrogate the right to
recover for mental injuries as set forth in §11-9-113 or
occupational diseases as set forth in §11-9-601 et seq.

As a consequence, to the extent that the claimant may assert, as argued in Porocel, supra, that a

portion of his accidental exposure from contaminated clothing occurred away from work, at a

time when employment services were not being performed, the evidence preponderates that the

employment services requirement of Act 796 of 1993, is not applicable to a claim for an alleged

occupational disease.  The afore remains so even if the alleged occupational disease occurred

after the effective date of Act 796 of 1993. 
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Because the claimant asserts that his clothing became contaminated at work, the evidence

preponderates that his alleged exposure caused by contaminated clothing would have its origin

within the time and space boundaries of his employment at respondent such that his allegation is

that of an occupational disease that both arose out of and occurred in the course of his

employment, as the term “course of employment” was interpreted by the Arkansas Court of

Appeals in Jones v. City of Imboden, 39 Ark. App. 19, 832 S.W.2d 866 (1992). 

The applicable statute of limitations for occupational diseases other than asbestosis or

silicosis is lodged in Ark. Code Ann. §11-9-601 (g) (1)(B) and §11-9-702 (a) (2)(A).  To the

extent that the claimant alleges an exposure to asbestosis and silica dust has resulted in lung

disease, the applicable statute of limitations is set forth in Ark. Code Ann. §11-9-601 (g)(1)(B)

and §11-9-702 (a)(2)(B).  See generally Reynolds Metal Co. v. Circuit Court of Clark County,

2013 Ark.287.

Ark. Code Ann. §11-9-702 (a) (2) (Repl. 2012) provides:

(A)   A claim for compensation for disability on account of injury
which is either an occupational disease or occupational infection
shall be barred unless filed with the commission within two (2)
years from the date of the last injurious exposure to the hazards of
the disease or infection.

(B)   However, a claim for compensation for disability on account
of silicosis or asbestosis must be filed with the commission within
one (1) year after the time of disablement, and the disablement
must occur within three (3) years from the date of the last injurious
exposure to the hazards os silicosis or asbestosis. 

Ark. Code Ann. §11-9-601, Compensation generally, provides:

(g)(1)   An employer shall not be liable for any compensation for
an occupational disease unless:
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*          *          *

(B)   Disablement or death results within three (3)
years in case of silicosis or asbestosis, or one (1)
year in case of any other occupational disease .   .   .,
after the last injurious exposure to the disease in the
employment [.]

As reflected above, Ark. Code Ann. §11-9-702 (a) (2) (A), the claimant has two (2) years

from his last injurious exposure to timely file a claim for an alleged occupational disease other

than silicosis or asbestosis.  In the present claim the evidence preponderates that the claimant’s

last injurious exposure to asbestos or silica dust in his employment with respondent occurred

before the fall of 1995.  The claimant attributes his disability in June 2012, to injurious exposure

to asbestos and silica dust in the work place, and by extension to “take home exposure”. 

Respondent did not receive notice of the claimant’s claim until the June 11, 2014, claim filing by

the claimant. 

When the applicable statutes of limitations are applied to the undisputed facts of the filing

of the claim, the disablement date of the claimant, and last injurious exposures to the hazards in

the workplace in the fall of 1995, the evidence preponderates that this claim for workers’

compensation is barred in accordance the above cites statutory provision.  This claim is

respectfully denied, and dismissed. 

IT IS ORDERED. 

                             _____________________________________________
                                                               Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

      
 


