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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G303474

ROBERT HENARD, 
EMPLOYEE CLAIMANT

HEBER SPRINGS WATER &SEWER, 
EMPLOYER RESPONDENT

ARKANSAS MUNICIPAL LEAGUE,
INSURANCE CARRIER/TPA                             RESPONDENT

                 OPINION FILED JANUARY 24, 2014              
             
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA 
L. BLACK, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Kenneth Olsen, Attorney
at Law, Bryant, Arkansas. 

Respondents were represented by Mr. J. Chris Bradley,
Attorney at Law, North Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on

December 2, 2013, in Little Rock, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on October

9, 2013.  A Prehearing Order was entered in this claim on

that same date.  This Prehearing Order set forth the

stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the

parties, either pursuant the Prehearing Order, in their

responsive filings, or at the start of the hearing.  The

following stipulations are hereby accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on March 19, 2013.

3.  The claim has been controverted in its entirety.

     4.  The claimant’s average weekly wage on the date of

his alleged left knee injury was $417.  This qualifies the

claimant for compensation rates of $278 and $209, if this

claim is found to be compensable.  

5.  All issues not litigated herein are reserved under

Arkansas Workers’ Compensation Act. 

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Compensability of the claimant’s alleged left knee 

injury. 

     2.  Medical treatment for his alleged left knee injury.

3.  Temporary total disability compensation.  At the time

of the hearing, the claimant’s attorney reserved this issue.

     The claimant’s and respondents’ contentions were set 

out in their respective Responsive Filings, the Prehearing

Order, and at the hearing of December 2, 2013. Those

contentions are hereby incorporated herein by reference. 

    The documentary evidence submitted in this case consists

of the hearing transcript of December 2, 2013, and the
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documents contained therein.  

    The following witnesses testified at the hearing: the

claimant, Linda Fletcher, and Paul Graham. 

                         DISCUSSION

     On direct examination, the claimant testified that he was

forty-three years old at the time of the hearing.  He is a

high school graduate, with no additional education or

training.  The claimant worked for the respondent-employer,

Heber Springs Water Department, from February 12, 2007, until

April 5, 2013.  He initially worked on the sewer crew, laying

and installing sewer pipes.  The claimant performed these

duties for about a year-and-a-half.  He was next transferred

within the Heber Springs Water Department and began performing

job duties of a meter reader.       

     Under further questioning, the claimant explained:

Q Meter reader sounds like a fairly descriptive
position, but I would like for you, if you would, to
discuss for the Judge exactly what this job entailed.

A I would drive up to a house, depending on rain,
sleet, snow, or shine.  We read meters.  Some of the
meters might be buried a foot, two foot, in the mud.  We
would have to dig them out to read the meters, or we
would have to pump the water out of the meter box,
because they were below ground level, to read the meters.
And some of them were in tall grassy areas.  Some of them
you had to walk a half-a-mile to get to.  Some of them
were side-by-side.

Q Reading the meters, do the meters have like reels
with numbers on it?  How do you actually read the meters?

A Some meters have dials, and some meters were
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digital.  The dial meter, as it rotated, you read the
number, and if the dial actually landed on a number, and
you put down the wrong number, that was considered a mis-
read.  And the digital ones, they were just digital.  You
could read them by numbers.

Q As a meter reader, how many meters would you read in
the course of a month?

A Depending, we had, I'd say, six or seven-thousand
active customers, but it could've went from four to six-
thousand.

Q How many people actually read meters for the
department, the water department?

A It started out, there was just two, then it became
three, and we rotated one on, one off, every three days,
so there was always two people reading meters.

Q So are you speaking of the number of meters that all
the readers together would read during the course of the
month might vary?

A Yes.

Q From four to six-thousand?

A They had a certain -- I would have a certain amount,
and they would have a certain amount.

     The claimant admitted that he had an injury in 2007, 

while working on the sewer crew.  According to the claimant,

during this incident, he was laying sewer pipe that was in a

10-foot ditch, and the pipe became clogged.  His supervisor

instructed him to get down in the ditch without any safety

equipment and the walls caved-in on him.  The claimant

maintained that during this incident of 2007, he injured his

left knee and ankle.  As a result of this injury, the claimant

missed five days of work.  The claimant did recall missing
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more than a week of work.  For this 2007 injury, the claimant

was taken to the emergency room and later he followed-up with

his family physician, Dr. Buffalo.  The claimant denied

receiving any medical treatment in form of surgery, or

physical therapy.  He did not recall having any diagnostic

testing performed, such as x-rays, MRI’s or things of that

nature.  

     Following this 2007 injury, the claimant returned to 

work for the respondent-employer.  He was able to continue

doing the job that he had done at the time of his injury.

According to the claimant, at no time in 2007 did anyone ever

recommend that he have surgery, therapy or any kind of

treatment for his knee.  However, the claimant admitted that

he would take regular Tylenol, or Advil for his knee, but he

did not take any type of prescription medication.  

     The claimant had another injury involving his left knee

in 2011. (Although the claimant’s testimony as reflected in

the transcript reflects a date of 2008, the claimant’s

attorney admitted that the correct date for the injury is 2011

T 16).   This incident occurred as the claimant stepped out of

his truck, and stepped in a hole as he went to read a meter.

The claimant twisted his knee and ankle again.  He reported

the injury to Paul Graham and Linda Fletcher.  The respondents

provided the claimant with medical treatment by Dr. Buffalo.
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After this injury, the claimant had to wear a boot on his

ankle.  He verified that x-rays were performed on his ankle,

but no other type of surgery was recommended.  Nor was the

claimant referred to any type of specialist.  He  missed only

a couple of days of work, and he worked one week light duty.

    He denied resuming medical treatment between the two

incidents of 2007 and 2011.  However, the claimant admitted

that he always had a problems out of his knee.  According to

the claimant, one day he would have a good day, and the next

day, he would have a bad day. The claimant denied any

significant problems performing his job duties.  

     According to the claimant, he continued doing the 

functions of a meter reader up until the date he claims as an

injury date, which is March 19, 2013.  The claimant denied

receiving any medical treatment for his knee between the 2011

incident and the March 19, 2013 incident. However, the

claimant denied taking any pain medication or over-the-counter

pain relievers as result of the 2011 injury.  He also denied

using any assistive devices such as crutches, a walker, or

boots.  The claimant testified that after the 2011 incident,

he lived pretty much a normal life, as normal as it could be.

He verified that he walked normally.  The claimant denied any

incidents away from work between the time period of 2011 and

March 19, 2013 where he injured, aggravated, or worsened any
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condition that he might have had in his knee.

     With respect to the claimant’s current claim for a 

knee injury, he explained:

Q What happened on March 19th of 2013 at work that
caused you to file a claim for a work-related injury?

A I was reading a meter.  I was called out from the
office to read a meter because of a mis-read.  I crossed
a ditch.  It wasn't really a ditch.  It was a dip.  And
I stepped in another hole, and that was the final straw.
It blew my knee out.

Q Explain what you mean by it blew your knee out.
What happened physically when you crossed the ditch?

A My foot went down in the hole, twisted my ankle,
twisted my knee, and I crawled back to the truck, sat in
the truck for a little while till some of the pain
stopped hurting.  It was about lunchtime.  I went home
for lunch, took some Tylenol, went back to work.  I ran
into Mr. Latch walking back into the office.  Mr. Latch
asked me, he said, why are you limping?  I said, I
tweaked my knee.  I'll be all right, and I went back to
work.

Q You say you crawled back to your truck after this
occurred?

A Yes.

Q Literally crawled, or drug your leg?

A Yes.

Q Explain how you got there.

A I was maybe six feet from the truck, and I crawled
on my hands and knees to grab the truck so I could get
up.

     The claimant testified that he was still on the ground

when he called Mr. Graham and told him what he had done.

According to the claimant, during this telephone conversation
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with Mr. Graham, he asked if he needed to go to doctor, but he

told him “no,” he would be all right and able to finish out

the day.  He testified that the pain was so bad, he could

hardly walk, but he could limp.  The claimant stated that he

did not want to miss any more days of work.  He verified that

he called Mr. Graham because he is basically his supervisor.

     According to the claimant after he went home and ate 

lunch is when he went by the office and ran into Mr. Latch.

The claimant testified that Mr. Latch is the superintendent of

the water department.  The claimant testified:

A Just a brief run-in with him.  I walked by him.  He
seen me through a window, and he seen me limping.  And he
hollered at me for a second and said, what are you
limping for?  I said, I tweaked my knee, and nothing else
was said.  And I said I would be all right, and I kept
working.

Q Why were you in the plant facility working that day?

A To turn -- let's see, that day I was bringing back
that read from the mis-read that I went to get.

Q After you had the encounter with Mr. Latch and
turned in the paperwork, what did you do then the rest of
the day?

A The same, basically the same thing, checked the mis-
reads.  I cleaned meter boxes.  I weed-eated around
meters.  I painted valves in the street.  I did odd and
end things at the end of the month.

Q You painted what?

A Valve boxes that are in the street.

Q Is that a normal part of your duties as a meter
reader?
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A Yes.

Q Do you spray paint or brush paint them?

A Spray paint.

     According to the claimant, Paul (Graham) told him that

they were looking for another meter reader.  At that point,

the claimant testified that he told Paul that he needed to get

his knee looked at.  The claimant testified that Mr. Graham

stated in a text message that if he filed a fake workmen’s

comp claim he would get fired.  According to the claimant, he

[Mr. Graham] believed he was trying to get back at the water

department because they were talking about firing him.  The

claimant verified that this exchange took place on March 23,

2013.

    The claimant testified that he continued working until

April 5, 2013.  He testified that he thinks (but is not for

sure) he mentioned his injury to Ms. Fletcher, and she told

him he would have to fill out the paper work later that

afternoon. The claimant denied having discussed the matter any

further with Mr. Latch, but he did continue communicating

continuously with Paul(Graham) about his need for medical

treatment for his knee.  He stated that each time he mentioned

this to Mr. Graham, he would say “Yeah, we’ll get around to

it.  Get with me later.”

     He admitted that he did not seek treatment for his knee
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until around April 24, or 25, which was two or three days

prior to his surgery.  The claimant underwent surgery for his

knee on April 24, after undergoing a MRI, which revealed a

torn meniscus.  His surgery was performed on April 30, 2013,

by Dr. Henry Wallace at OrthoArkansas.

     The claimant verified that he was terminated from his 

job at the water company on April 5, 2013, due to failure to

do job performance.  Following his termination in April, the

claimant filed for unemployment benefits, and was awarded

these benefits. 

      Since the surgery, the claimant testified that his knee

condition has worsened.  He denied that he is still seeing a

doctor for his knee due to a lack of continued health

insurance coverage.  The claimant last saw Dr. Buffalo in

August of 2013.  He agreed that he is asking for medical

treatment for his left knee injury.  According to the

claimant, he has to have another total knee replacement.

However, he maintained that Dr. Buffalo has this on record. 

     Under cross-examination, the claimant verified to having

testified on direct that back in 2007, while laying pipe and

installing pipe, he injured his left knee. However, he

admitted that he was aware that two of the medical reports

demonstrate that he injured his right knee.

     The claimant explained:
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Q And you're here today, like you testified in your
deposition, to say, no, those medical records are wrong.
It wasn't my right knee at all?

A That's right.  It was not my right knee.  They also
have --

Q I'm not asking you that right now.  I'm asking you,
just to commit that both of those medical reports are
wrong, that it was not your right knee --

A Right.

Q -- it was your left knee?

A Right.

Q Okay.  And then your next time that you sought
treatment for a lower extremity injury was not in 2008,
but in 2011, correct?

A Yes.

     According to the claimant, in 2011 he hurt his ankle and

twisted his knee.  However, the claimant next testified:

Q Well, now, I've looked at the record, plus I've
looked at your deposition, and I don't see that it says
anything at all about your knee.  Wasn't it just your
ankle?

A It could've been just my ankle, but I'm pretty sure
it was my ankle and knee. 

Q Just a moment here.  Looking at the medical report,
you saw a Dr. Buffalo on August 5 of 2011, correct?

A August 5 of 2011?

Q Well, you might not know the exact date, but it was
in August of 2011, wasn't it?  You had to wear a boot for
a while?

A Yes.

Q Okay.  And that boot was to help your ankle?
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A Yes.

Q Okay.  But today you're saying, oh, it wasn't only
your ankle, it was also your left knee, is that right?

A Yes.

     The claimant admitted that he had some problems with 

meter reading.  He verified that he was told about the monthly

mis-readings.  

     With respect to his termination, the claimant testified:

Q Well, I've looked through those, and it looks like
you missed more correct readings than anybody else,
consistently?

A Due to the shape that some of the meters were in,
and because I wear glasses, I had to have my glasses
changed, and I got better.  Like I said, some of the
meters were two to three feet in the ground.  You had to
dig out to read.

Q Well, in fact, wasn't your termination based in part
on your inability or failure to read meters?

A It was failure to perform job duties.

Q Well, that would be reading the meters, right?

A I was warned once.  

Q Well, who would it have been who warned you one time
only?

A Mr. Graham.

Q And when you were terminated, didn't you get a
letter that addressed that?

A Yes, about two to three days later.

Q When you met with Mr. Hatch in his office on the day
you were terminated, did he not read that letter to you?

A Yes.
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Q You were later provided with a copy of the letter,
correct?

A Yes.

Q I'm going to show you in respondents' exhibits the
personnel file, page one of thirteen.  This is your
address, is it not, 2009 --

A    Yamania.

Q    – - Way - -

A    Yamania, yes.

Q -- Heber Springs, Arkansas 72543?

A Yes.

Q And it's dated April 5 of 2013?

A Yes.

Q Okay.  And you got that, right?

A Yes.

Q And you agree that Mr. Hatch read it to you, too?

A Yes.

Q Well, I'll read it, also, this is to inform you that
you're being terminated immediately for failure to
perform work at an acceptable level.  This termination
decision is also based on history of behavior and conduct
infractions, written warnings, final warnings, policy
procedure violations, and sub-standard work performance
notices going back to July of 2010.  After a review of
mis-read water meters from April of 2012 through March of
2013, it is apparent that your meter reading accuracy is
not acceptable.  And that's what you were told, right?

A That's what I was told.

     He admitted that when he filed for unemployment 

benefits, he did not have the city, or his employer come in
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and contest his unemployment claim.  Nor did the claimant have

to attend any kind of hearing where a witness came in from the

city.  In a letter dated April 19, 2013, the claimant was

granted a decision wherein he was awarded unemployment

benefits.  Once the claimant received this letter, he started

receiving unemployment benefits.  No appeals were taken by the

city.  As of the date of the hearing, the claimant was still

receiving unemployment benefits.  

   The claimant denied that when he was texting with Mr.

Graham, the claimant expressed concerns about losing his job

because he was not doing his job.  According to the claimant,

Mr. Graham joked about it all the time, but he never did.  

     However, the claimant testified:

Q So you're denying that you expressed any concern
about losing your job by texting to Mr. Graham?

A All I told him was that I needed to get my leg fixed
before in case -- before anything happened that I could
lose my job.

     With respect to his alleged injury of March 19, 2013, the

claimant verified that he got out of his vehicle and walked

six feet or so, and then he stepped in some type of hole.  He

admitted that no one saw him fall.  The claimant testified:

Q Yet while you laying there on the ground in March,
according to your testimony today, you pulled out your
phone and called Mr. Graham?

A Yes.
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Q So it's not that the next day, or -- let's back up.
It's not that same day after lunch that you walked into
where he was watching a web looking at knives and told
him that you had hurt yourself on the job.  It didn't
happen that way?

A Well, it wasn't that day that I seen him on the way
up, no.

Q Well, when I asked you in your deposition, that's
the response I got, that you tried to tell him that day
after lunch while he was looking at the web to look at
some knives, and that he kind of mumbled, grunted later?

A No, it was one day after I had hurt myself that I
come in and seen him, but -- at his desk.  That's when I
told him, my knee was still hurting, and he said, well,
we need to get you to the doctor sometime, and we'll get
around to it.

     The claimant agreed that Mr. Graham never followed-up

with him after he told him he hurt himself on the job.

However, he admitted that when he had his prior injury of

2011, Mr. Graham took him to ER.  

      According to the claimant, he saw Mr. Latch on the day

of the incident, and he asked him why he was limping.  The

claimant testified that he told him he had tweaked his knee,

but he was all right and was going to lunch.  

      The claimant admitted that he wrote a report on May 6,

2013, and directed it to Mr. McLemore, at the Arkansas

Workers’ Compensation Commission.  He admitted that this was

the first time he was able to have somebody receive that

information and act upon it.  The claimant verified that he

did not receive any paperwork from Mr. Latch with respect to
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reporting an injury.  He further admitted that he had not

given any paperwork to Mr. Latch causing there to be a report

of injury.  Nor did he give any paperwork to Mr. Paul Graham

for which he could report an injury.  

     He explained:

Q No?  Okay.  So until that time, you received nothing
from your employer with respect to reporting of an
injury.  You do testify, however, that you told Mr.
Graham on the day of the alleged injury, that being March
19th, and I believe you testified that you spoke with him
again with respect to the injury when he was in his
office, is that right?

A Uh-huh.

Q And that would be a yes?

A Yes.

Q All right.  Are there any other times that you told
Mr. Graham that you had sustained an injury while on the
job?

A I told him -- I told him several times, I mean,
during that couple of weeks that I was hurt.  It just
seemed like he had something or another on his mind.  He
really wasn't paying attention to me.  To me, it seemed
like he already had -- he knew that they were going to
fire me, and there was nothing -- anything I could say
would matter.

Q Did you go to the office to get paperwork to report
an injury at anytime?

A I went -- Paul said all workmen's comp injuries had
to be filed through Linda --

Q And that would be Linda Webster?

A Linda Fletcher.

Q Linda Fletcher, I'm sorry.  And earlier when I said
Linda Webster, it should've been Linda Fletcher, is that
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correct?

A Yes.

Q And did you ever go to Ms. Fletcher?

A That day I seen Paul with -- on the computer with
the knives, and he said, go to -- all the paperwork that
had to be workmen's comp paper had to be filed through
workmen's comp.  I went immediately right over to Ms.
Fletcher's desk, and she was busy at the moment.  She
said she would get to it in the morning.

Q She did or did not get to it in the morning?

A She did not.

Q You had never received paperwork --

A No.

Q -- to report an injury from -- okay.  All right.
Now, at this time, to be more precise about that at this
time, let's say, the end of March, you were still
employed with the employer, correct?

A Yes.
  
     The claimant admitted that although he had health 

insurance coverage at the end of March, he had not seen a

doctor.  During this period of time, Dr. Buffalo was the

claimant’s personal physician.  The claimant verified that he

did not go in and see Dr. Buffalo until after April 5, 2013.

He verified that he did not see Dr. Buffalo until April 18,

2013.  The claimant agreed that during this visit, he reported

to Dr. Buffalo, his nurse or staff, that back in 2007 or 2008,

he was involved in a cave-in.  The claimant further agreed

that he reported to them that he had been sent to the ER for
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his left knee.  He admitted that he also reported among other

things, that he continued to have pain in his left knee, and

that he had recently been dismissed from the water department

and was trying to get his knee fixed.  The claimant verified

that during this visit he told Dr. Buffalo he had problems

with popping, catching, clicking, and giving way.  

    Under further cross-examination, the claimant admitted

that he told Dr. Buffalo about hurting himself on March 19,

2013, and him falling and stepping into a hole.  He admitted

that this is his own personal physician, and not a doctor the

respondents sent him to. 

     The claimant admitted that after undergoing an MRI of his

left knee, he saw Dr. Wallace on April 23, 2013.  The claimant

verified that he told Dr. Wallace or his agent that he had

been having problems with his left knee since 2007.  He also

told him that since that time he had been having off and on

discomfort for at least five years.  The claimant denied

telling he hurt both his knees during this event.  

     Regarding him being discharged by the respondent-

employer:

Q And it's your claim that they fired you, not for
these other problems that were set out in Mr. Latch's
letter to you, but due to you having an injury on the
job?

A It's due to something.  It wasn't due to the injury
that they fired me.  It was due to the other little
things that didn't -- that wasn't put down, I mean.  I
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was knit-picked --

Q You can testify to that with your attorney actually,
but you admit today that you were not fired because you
allegedly had an on-the-job injury?

A Not that I know of.

Q All right.

     Linda Fletcher  was called as a witness on behalf of the

respondents. As of the date of the hearing, Ms. Fletcher

worked for the Heber Springs Waste and Water Department, in

the Human Resource Division.  Her job duties entails filing

for workers comp, insurance and things of that nature. During

the time that the claimant worked for the city, two other

ladies worked out of her office, Marilyn Barton (the office

manager), and Nora Lee Jackson.  The three of them worked out

of one office.  Ms Fletcher gave an overview of the lay out

the office, and particularly that of Mr. Graham and Mr. Latch.

     Ms. Fletcher also explained in detail the job duties of

a meter reader.  She also gave an extensive overview of how

the water company and customers are affected by mis-reads.  

     She essentially testified that on March 19, 2013, being

a meter reader, the claimant could have possibly been sent out

to get a correct meter reading since they would have still

been in meter reading season. 

     Ms. Fletcher basically testified that in the area of her

office and Mr. Latch’s office there were notices posted about
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what to do if you hurt yourself on the job.  She further

testified that there were notices posted throughout the

building and that this information is also in the handbook.

Ms. Fletcher verified that the claimant was provided a

handbook and that he had an injury in 2007 wherein a cave-in

was reported.  She testified that he also had another injury

in 2011.  

    Regarding the claimant’s alleged injury of 2013, she

denied that the claimant ever requested papers so that he

could report an injury before the date of his termination.

Ms. Fletcher verified that if the claimant in fact reported an

injury to Mr. Graham, he should have filled out an accident

report for their records.  However, she denied that she ever

received any report of an injury pertaining to the alleged

March 19, 2013 incident from Mr. Graham on behalf of the

claimant.  

     According to Ms. Fletcher, on April 16, 2013, during a

telephone conversation that he had hurt himself on the job,

and asked what he should do with respect to filling out the

forms.  Ms. Fletcher told the claimant she did know and would

have to check with her supervisor, Marilyn, and Mr. Latch to

find out what was going on because she did not have a record

of it.  Therefore, she was did not know if workmen’s [sic]

would step in. Nonetheless, Ms. Fletcher contacted the
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Arkansas Municipal League and later called the claimant back

to let him know their response.  She admitted that the

claimant was not satisfied with their response because they

did not accept the claim.  Later that day, Ms. Fletcher

received a call from the claimant’s doctor’s office, and she

let them know that the city would not be accepting the claim.

    On cross-examination, Ms. Fletcher verified that as HR

manager, she alone does not make hiring and firing decisions.

She gave a brief overview of the process for terminating an

employee.  According to Ms. Fletcher, the decision to fire the

claimant was made by the general manager, Mr. Latch, and Mr.

Graham, the claimant’s supervisor.  Mr. Latch also has to

confirm the matter by a board of directors.  

     Ms. Fletcher admitted that she was under the impression

that the claimant was claiming an injury from 2007 cave-in

injury, and not March 19, 2013.  Therefore, Mr. Martin told

the claim was barred by the statute of limitations.  However,

Ms. Martin admitted that the claimant gave her an injury date

of March 19, 2013, but he stated he hurt his knee again.  She

verified that she told Ms. Saer and Mr. Martin exactly what

the claimant told her.  They told her not to allow him to fill

out the paperwork.  

     On redirect examination, Ms. Fletcher admitted that the

claimant did not give her an injury date of March 19, 2013.
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Instead, the claimant just stated that he hurt his knee before

he got fired.  Ms. Fletcher admitted that the claimant said he

hurt his knee again a couple of days before he got fire.

However, she denied that the claimant mentioned anything about

falling into or stepping in a hole and falling and hurting his

knee.  

     On examination by the Commission, Ms. Fletcher admitted

that around March 19, 2013, she could have been out of the

office due to the illness of her mother-in-law.  According to

Ms. Fletcher, since February, she has been out of the office

quite often. 

     Upon further redirect examination, Ms. Fletcher admitted

that there were others in the office the claimant could have

reported his injury to.

    Paul Graham was called as a witness on behalf of the

respondents.  Mr. Graham is employed by the Heber Springs

Water Department.  He verified that in March of 2013, he

worked for the water department.  At that time, his job duties

generally entailed the role of meter reader supervisor.

Before that, Mr. Graham had worked as a meter reader for

almost nine years.                                          

     Mr. Graham verified that the claimant had some problems

with his accuracy in reading meters during the last year.

However, Mr. Graham could not definitively state that the
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claimant went out do a re-read on March 19, 2013.  

     With respect to the claimant having reported an injury to

him, Mr. Graham testified:

Q Now, Mr. Henard testified today that he went to do
a re-read, and while stepping across a dip put his foot
accidentally into a hole injuring his knee, his left
knee.  He further said that when he was there at the
scene he communicated with you, and I don't frankly
remember whether cell phone or text.  Did you receive a
communication from Mr. Henard that day?

A I have no recollection of receiving anything on the
19th.  I have text messages, and I still have them, from
that time period, but all of it was just general banter
between two employees, none of which said anything about
being injured, or hurting, or anything like that.

Q You used the phrase general banter between two
employees --

A Yeah.

Q -- I know what it means, but go ahead.

A Yeah.  What I mean is like joking around with each
other, teasing each other.  I had just become his
supervisor, and I was teasing him about one of the -- the
new guy, the new meter reader just got his black flow
prevention tester license.  I was giving him -- I was
texting him, teasing him about that.  He was teasing
back.  Like I say, I still have the text so I could tell
you that.  Then there was other things involved that, you
know, that are just general conversations, joking around,
ha-ha, LOL stuff.  But I don't -- we didn't really do a
whole lot of talking on the phone.  We did a lot of
texting more than anything.  And I don't have any
recollection of ever being told anything about a hurt
knee or anything.

Q Now, when you said told, I want to separate this out
a little bit, so, to your knowledge, Mr. Henard did not
text you, or talk to you orally by phone, or some other
way, that day he said he had injured himself, when he was
laying out on the ground after he had fell into the hole?
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A No, sir, I've only been with Mr. Henard twice when
he actually got hurt.  One was at the cave-in in 2007.
Kent Latch and I responded to that.  The second one was
apparently a same incident, or same type of incident
later on.  I think they said 2011.  Mr. Henard called me.
He was reading meters, and he crossed a ditch, and he hit
basically the same scenario, except this time it was his
right ankle, and he called me to come pick him up.  I
immediately dropped what I was doing and ran over there
and picked him up.  I escorted him, actually drove him to
the hospital and walked with him inside to the emergency
room.

     He did not recall the claimant ever coming in and 

telling him he hurt himself and needed to go to the doctor.

According to Mr. Graham, the claimant is not the type of

person who asks for things.  He explained, “And what I mean by

that is, he doesn’t say, hey, can I go to the doctor? Can I,

you know, can I get a leave to go somewhere?  He tells me.

Okay?  He always told me, even when I was a meter reader, hey,

I’m going to be gone tomorrow, or, I’m going to be leaving the

next day...”        

     Mr. Graham testified:

Q Now, did you tell Robert, or Mr. Henard, that, you
don't need to be filing a fake workers' comp claim?

A Well, the way it -- and I have that in texts.  I
submitted a transcript of that text.  I still have the
text on my phone.  What happened, and if you want me to
go into more detail, I can, but what happened was Mr.
Henard, I believe, was aware and very frightened that he
was fixing to lose his job for another reason, which he
didn’t lose his job for.  But I believe he was scared
that he was going to.  Between April the 1st, 2013 and
April the 4th of 2013, he had sent me, and I have copies
of these on my phone, he had sent me various texts
questioning if he was going to get fired, if he was going
to get sent down to the shop to work on one of the crews,
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if I had heard anything about what was going on.  On
April the 4th, he sent me a text that said that he was
going to have to -- he said -- all of a sudden he came up
with this doctor thing, and I had seen him that morning.
He was walking fine, walking across a ditch in the yard
doing a check read.  I saw him.  I pulled over there to
talk to him that morning.  And he said, he texted me and
said -- and this is after -- my personal opinion is this
is after he was aware that he was on really thin ice, and
he said, I'm going to go -- I've got to go to the doctor
tomorrow.  And I said, okay, and I said -- I said
something, and he said, well, there's a -- well, of
course, you have this transcript -- he said, someone was
trying to get him fired, and he was covering his ass, his
words.  And I said, well, I don't think a workmen's comp
-- a fake workmen's comp claim is going to work, and then
he got upset when I said that.  But that was -- April the
4th was the first time that I had ever heard him say that
he needed to go to the doctor about his knee.

Q Did he say on text at that time that, I hurt myself
back, you know, a couple of weeks ago?

A Oh, no, sir.  I asked him.  As a matter of fact,
that's on my texts as well.  I asked him.  I'm glad you
reminded me of it.  I asked him, I said, when did it
happen?  As a supervisor I need to know when it happened
so we can get it to Linda, who is our HR lady, and get it
going.  I said, well when did it happen, and he said,
well, it's been hurting ever since the cave-in of 2007,
and it's hurt more since Harbor Hill.  Harbor Hill is the
street back in whatever year it was that I went and
picked him up from when he sprained his right ankle.  So
he did not mention in that text -- he said, it's been
hurting ever since the cave-in.  It's been hurting more
since Harbor Hill, and I'm going to go to the doctor.
That's basically what he said.  Nothing about March the
19th.  I don't know where that came from.

     Mr. Graham testified that he did not find out that the

claimant was claiming he injured his left knee on March 19,

until after he had gone to the doctor.  

    On cross examination, Mr. Graham admitted that he

testified that if the claimant said something to him while he
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was on the Internet looking at knives, he may not have heard

him.   

     Under redirect examination, Mr.  Graham testified:

Q Okay.  So I believe you testified that Robert had
sensed that he was on thin ice and might be losing his
job?

A Yes.

Q You’re sticking with that?

A Yes.

Q This accuracy problem, I'm not going to get into the
mathematics of it, but are you telling us that there were
more and more complaints from the --

A Yes.

Q And those were complaints from the girls in the
office?

A Well, I got the message from the girls in the office
about it.  And they had told me that the customers were
complaining, because they were paying plumbers to come
out and check, and it wasn't a leak, it was a mis-read.

Q Mr. Henard didn't tell you anything about injuring
his knee on March 19th, 2013?

A Not that I recall.

Q And he might have told you that when you were
looking at knives and you didn't hear him or remember it,
but you think your relationship with Robert is such that
he would've said, look --

A Yes.

Q Okay.

A Yes, sir, that's exactly what --
Q I've hurt myself here at work, I'm serious?

A Yes.  And he would have told me that he was going to
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the hospital or the doctor.  He would have told me -- in
fact, if it had been bad enough, he would have had me
take him.

   
    Upon being questioned by the Commission, Mr. Graham

testified:

Q So it's your testimony then that you have a text
message wherein Mr. Henard stated to you that his knee
had been hurting since the two prior events?

A But he never mentioned a newer one.

Q He never said, I hurt myself when I stepped in a
hole, or something?

A No, ma'am.

Q And you still have those text messages?

A Yes, ma'am, in my pocket.

Q Okay.

     The medical record introduced at the hearing reflects 

that on August 13, 2007, the claimant sought treatment from

Baptist Health Medical Center-Heber Springs due to a work-

related injury to his knee and ankle.  Dr. Steven Erwin

reported, in part:

EXTREMITIES:  
No cyanosis, clubbing, or edema.  Positive right knee
pain and positive right ankle pain.

RADIOLOGICAL DATA:
X-ray shows no acute pathology.

HOSPITAL COURSE:  
No medications initially were indicated.  This was
discussed with the patient.  He agreed to Decadron 10 mg
and Kenalog 40 mg IM.

DIAGNOSIS:  
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1. Right knee sprain.
2. Ankle sprain.

PLAN:        
1. He will be off work for 24 hours, and then do light

duty until re-evaluation. 
2. He will follow up with his primary care physician

in 3 to 5 days for re-evaluation, 24 hours p.r.n.,
worsening.

3. He was prescribed Sterapred DS 12-day Dosepak.
4. Norco 10/325 mg p.r.n., 21 total.
5. He will do rest, ice, compression, elevation.
6. Return to the emergency room p.r.n. total.
7. The patient was discharged from the emergency

department in stable disposition.

     The medical evidence demonstrates that on August 5, 2011,

the claimant sought medical treatment from Dr. Ryan Buffalo:

SUBJECTIVE:
HPI: The patient is a white male who comes in today.  He
reports he was walking while doing his job.  He stepped
in a ditch and caused an inversion injury to his foot.
He went to the emergency room, where films were negative
for any acute fracture or dislocation.  He was not given
any other assistive devices with this.  Weightbearing is
still painful.  The swelling has markedly improved.

                     * * *

ASSESSMENT:
Ankle sprain.

PLAN:
1. We will control his acute pain with Percocet 7.5

mg, #30, no refills.
2. We will place him in a walking boot.  He already

has crutches available that he will use with
assistance.

3. Placed him on light duty for one week. 
4. Outlined warning symptoms to watch for.  Notify me

if any of these develop.
     

      Further review of the medical evidence demonstrates that
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on April 18, 2013, the claimant underwent evaluation by Dr.

Buffalo.  He reported, in relevant part:

SUBJECTIVE:
HPI: The patient is a white male who presents to clinic
today for evaluation. The patient has several problems.
He has a history of coronary disease.  He reports that he
has tried to be compliant with his antihypertensive as
well as his lipid-lowering agent.  Sometimes there are
issues there.  He denies any chest pain, shortness of
breath, or exertional dyspnea at this point.  He also
reports that back in 2007 or 2008 he was involved in a
cave in accident while working with the City.  He was
sent to the ER for his left knee.  When he fell in the
hole, he felt his ankle and knee twist. Since then, he
has continued to have pain in the left knee.  The patient
reports that he was recently dismissed from the Water
Department, and is going to try to get this fixed.  He
reports popping, catching, clicking, and giving way,
almost on a daily basis of this left knee.  Originally,
he reports x-rays were taken that were negative.  He
continues to have problems from a sexual standpoint.  He
is having difficulty initiating and maintaining an
erection of sufficient quality to allow penetration and
orgasm.  He had previously discussed some Peyronie’s type
of symptoms, but reports these have pretty much resolved.
He has also noted some shrinkage of his penis, but feels
like that is approaching back to baseline.   

                              * * *

ASSESSMENT:
1. Coronary artery disease.
2. Knee pain.
3. Erectile dysfunction.

PLAN:
1. He is going to need more workup.
2. I want him to continue to follow up with the

cardiologist  as previously directed.
3. Also, we will get an MRI of his left knee to see if

there is any underlying pathology there that is
amenable to a surgical procedure.

4. Also, lets make a urology consultation as well to
see what treatment modalities can be given to help
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Mr. Henard through this difficult situation.
5. We will review the results of his tests and direct

therapy thereafter.   

ADDENDUM:
MRI did reveal pathology.  We will make an ortho
consultation.

     On April 23, 2013, the claimant sought medical treatment

from Dr. Buffalo due to “Left knee pain.”  Dr. Buffalo

reported in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Henard is a 43-year-old man.  He comes to the clinic
for evaluation of his left knee.  He states he has had
some problems with his left knee since 2007.  He is
working with the water department.  He was being lifted
out of the ditch.  He felt some pain in his left knee.
He had x-rays performed that were negative for any
fracture.  He states he has had some off and on
discomfort since then.  It has been going on for at least
five years.  His latest episode was on March on the 19th.
He states he stepped and twisted and he had pain and
swelling in his knees.  He has continued to have that
pain.  He has since had an MRI.  He is referred over for
an evaluation.  He has pain medially, laterally, and also
anteriorly about his knee.  No posterior pain.  He has
some subjective instability.  His right side is okay.

                          * * *

IMAGING:
X-rays show normal bony anatomy today.  No advanced
degenerative changes.  No bony lesions or trauma.  MRI
reveals a medial meniscus tear posteriorly about the root
and a joint effusion.  Mild MCL sprain.  No chondral
defects are noted.

IMPRESSION:
Left knee medial meniscus tear.

PLAN:
I talked to Mr. Henard about his knee and treatment
options.  He has reached a point where he would like to
have something done.  He has dealt with this for quite
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some time.  It has been worse over the past month.  I
talked to him about left knee arthroscopy with partial
medial meniscectomy as indicated and any other indicated
procedure at the time of surgery.  He is amenable to
that, and he wants to proceed.  We talked about the risks
and benefits of surgical intervention. Informed consent
has been obtained.  He is aware that there are no
warranties or guarantees.  We will set his surgery up at
his convenience.  

    The claimant underwent left knee surgery by Dr. Henry

Wallace, on April 30, 2013:

Preoperative diagnosis-
Left knee medial meniscus tear.

Postoperative diagnosis- 
Left knee medial meniscus tear, chondromalacia, medial
femoral condyle, and central ridge of patella.

Procedure- 
Left knee arthroscopy, partial medial meniscectomy,
chondroplasty medial femoral condyle. 

 
     On May 14, 2013, the claimant underwent examination by

Dr. Henry Wallace: 

HISTORY OF PRESENT ILLNESS:
Mr. Henard is here for a followup on his left knee
surgery.  He had a partial medial meniscectomy and
chondroplasty of the medial femoral condyle.  He was
noted to have chondromalacia at the cental ridge of his
patella and medical femoral condyle as well as a medical
meniscus tear.  Please see the operative note for
specifics.  He states that he is improving.  He is still
using his crutches.  He has some grinding in his knee.
His pain is anteriorly about his quadriceps tendon.  He
denies any medial pain.  He states he feels better in a
brace.  He also informed me that he lost his job.  He is
talking to a lawyer about that, and he would like some
more pain medication.

PHYSICAL EXAMINATION:
Today, he uses his crutches to walk.  He is able to bear
full weight.  I examined his knee.  He has a 1+ effusion.
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His portal sites are nicely healed.  Range of motion is
from 0 to 120 degrees.  He has no medial sided pain, no
lateral pain.  He did have some tenderness around his
patella and distal quadriceps tendon.  His extensor
mechanism is intact.  The compartments are soft.  No
distal neurovascular compromise.

IMPRESSION:
Status post left knee arthroscopy, partial medial
meniscectomy and chondroplasty.  Date of surgery was
04/30/2013.

PLAN:
I sent Mr. Henard to physical therapy to work on quad
strength and gait training.  I would like to get him off
his crutches.  I refilled his pain medication per his
request.  I will see him back in three weeks.     

  

                          ADJUDICATION 
Compensability

   Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      The claimant must prove by a preponderance of the 

evidence that he sustained a compensable left knee injury. 

Ark. Code Ann.§ 11-9-102(4)(E)(i).  

     Preponderance of the evidence means the evidence having
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greater weight or convincing force.  Smith v. Magnet Cove 

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     Here, the claimant contends that he sustained a 

compensable injury to his left knee while working on March 19,

2013.  On April 5, 2013, the respondent-employer terminated

the claimant’s employment due to poor job performance.  While

there was extensive testimony implying that the claimant was

discharged because of his alleged work-related injury of March

19, 2013, the claimant readily admitted on cross-examination

that he was not fired due to his alleged on-the-job injury. 

     Nevertheless, after reviewing the evidence in this case

impartially, without giving the benefit of the doubt to either

party, I find that the claimant has failed to meet his burden

of proving by a preponderance of the evidence his left knee

condition was related to an incident at work on March 19,

2013.  

    In the case at bar the only evidence in the record

supporting the claimant’s assertion that he suffered a work-

related left knee injury is his own testimony, which I find

not to be credible.  My review of the hearing testimony and

documentary evidence confirms my impression formed at the

hearing. There are numerous inconsistencies and self

contradictions in the claimant’s testimony during the hearing

and his deposition testimony as referenced by the respondents’
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attorney during his cross-examination of the claimant.  In 

fact, the initial medical report(Dr. Buffalo’s April 18, 2013)

following the claimant’s alleged work-related injury does not

corroborate the existence of a left knee injury associated

with an incident of him stepping in hole at work on March 19,

2013.   

     In that regard, the instant claimant insists that on 

March 19, 2013, while doing a re-read of a meter, he stepped

in a hole and twisted his left knee.  The claimant testified

that while still on the ground after his alleged fall he

called, his supervisor, Mr. Graham, and reported his injury.

However, during the hearing, Mr. Graham credibly denied that

he did so.  The claimant also testified that he reported his

injury in multiple test messages to Mr. Graham.  Yet again,

Mr. Graham credibly denied this allegation, stating that there

was only banter-type exchanges between the two of them.  As of

the date of the hearing, Mr. Graham retained these messages in

his phone and even offered to show them to me during the

hearing.  Following Mr. Graham’s offer to display these text

messages, no testimony (or other evidence for that matter)to

the contrary was elicited from the claimant.  Mr. Graham

credibly testified that he did not recall the claimant having

reported a work-related injury to him prior to his

termination.   
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     The claimant also testified that he believes, but was not

certain, that he attempted to report the alleged incident of

March 19, 2013, to Ms. Fletcher before his termination, but

she was busy.  Ms. Fletcher credibly denied that the claimant

ever reported the alleged incident to her prior to his

termination.        

     Next, I find it interesting that the claimant testified

that he injured his left knee in 2007 and in 2011 during work

incidents. The medical records do not corroborate this

testimony.  During his 2007 work-related incident, the 

medicals demonstrate that the claimant injured his right knee.

In 2011,the medicals only demonstrate an injury to the

claimant’s ankle.  

     The claimant did not make a medically documented 

complaint of an alleged work-related left knee injury until

his April 23, 2013( some 35 days after the alleged incident),

visit with Dr. Buffalo.  Just five days prior to this, when

the claimant sought medical treatment for knee pain and due to

other unrelated medical conditions, he made no mention of a

work-related incident of March 19, 2013.  

     Based on the claimant’s complaints of knee pain, an MRI

of the claimant’s left knee was obtained.  On April 23, 2013,

Dr. Buffalo assessed the claimant with “Left knee medial

meniscus tear.”  Dr. Wallace performed,“Left knee arthroscopy,
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partial medial meniscectomy, chondroplasty medial femoral

condyle,” on April 30, 2013. 

    The evidence shows that the claimant did not report an

alleged work-related injury to his employer until April 16,

2013.  Ms. Fletcher credibly testified that the claimant

indicated to her during his April 16, 2013 telephone

conversation with her that he hurt his left knee a couple of

days before his termination.   The claimant’s testimony and

the medical evidence demonstrates the claimant suffered

significant pre-existing problems with his knee.  With this in

mind, and considering the claimant’s incredulous testimony,

that the initial medical report of Dr. Buffalo dated April 18,

2013 made absolutely no mention of a work-related injury on

March 19, 2013, and due to all of the other foregoing reasons,

I am persuaded that it would require conjecture and

speculation to causally link the claimant’s current left knee

condition to the alleged work-incident of March 19, 2013.

Conjecture and speculation cannot supply the place of proof.

Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155

(1979).

     Therefore, on the basis of the record as a whole, I find

that the claimant has failed to establish that his current

left knee  condition(as demonstrated on the MRI or any other
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objective medical finding) was caused by him having stepped in

a hole on March 19, 2013.  As such, I further find that the

claimant failed to prove that his need for treatment and

disability for his left knee problems arose out of and during

the course of his employment, and that his current left knee

condition was the result of a specific incident at work on

March 19, 2013.       

     I recognize that in workers’ compensation law, an 

employer takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App.

460, 120 S.W. 3d 150 (2003).  However, there is insufficient

evidence to support such a finding in the case at bar.      

     Accordingly, this claim for a left knee injury arising

out of the claimant’s work duties for the respondent-employer

on March 19, 2013 is respectfully denied and dismissed in its

entirety.  

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in 

accordance with Ark. Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.
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2.  The employee-employer-insurance carrier 
         relationship existed on or about March 19, 2013.

3.  I hereby accept the aforementioned stipulations.

4.  The claimant failed to prove by a preponderance of
         the credible evidence that on March 19, 2013, he 
         sustained a compensable injury to his left knee    
         arising out of his employment.  
                          ORDER

     For the reasons discussed herein this Opinion, this 

claim for a left knee injury, must be and hereby is, 

respectfully denied.

     IT IS SO ORDERED.

    
                                 __________________________
        CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE

CB/kw 

    


