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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On September 16, 2013, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order to the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Ronnie Wayne Helderman and Thomas Scott Woodruff, coupled with

medical reports and other documentary evidence comprise the record in this claim.

DISCUSSION

Ronnie Wayne Helderman, the claimant, with a date of birth of January 18, 1954, has a
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9th grade education.  The claimant has not had any additional training since high school, and is

not under any court order for child support arrears.  

While the claimant’s adult work activity is consisted primarily of custodial work, at the

age of sixteen (16) he worked in a shoe factor for approximately 9 to 10 years.  The claimant

explained that his work at the shoe factory consisted of polishing/shining the bottom of shoes,

which was manual labor.  The claimant has never worked in a supervisory capacity or in an

office setting. 

The claimant described the custodial work that he performed and what he did on an

average day:

     We clean bathrooms, vacuum, sweep, dust and we would – I’d
strip floors.  I’d wax floors.  I would top scrub floors and was them
and do whatever the boss - the supervisor would ask for me to do.
(T. 10).

The claimant explained that his job was physically demanding, and elaborated on the amount of

pushing and pulling entailed in his regular job duties:

     Yes.  I’d have to push the scrub machine, the stripping machine,
the buffer and back and forth and sideways.  And the scrubber, it
would - the first one (1) we had I would - we’d have to push it. 
Then we got this new one (1) and it pulled itself.

     Take out trash and the guy that always would help me, usually
he would do the heavy one (1) and I’d do the very light ones.  Then
- pushing them out, then when we would get out to the trash can he
would normally unload all of them for me. (T. 11).

The claimant commenced his employment with respondent-employer as a custodian on

November 12, 2007.  

The claimant explained that at the time of his injury he was doing maintenance work.  In
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describing the mechanics of the March 27, 2012, compensable injury, the testimony of the

claimant reflects:

     My supervisor told me to get the eight (8) foot ladder from the
office.  And I went and got it and he told me to go up into the
ceiling.  So I took the ceiling tile down and I was up there.  We
were running an extension cord down from the second floor, down
to the first floor, because the breakers would break when that
portable air condition would kick on.  So they were going to run it
off of another electrical outlet.  And when I went up to see where
the hole was, I fell off the ladder.

     Ten (10) , eleven (11) feet.  I was halfway up in the ceiling. (T.
12). 

The claimant explained that while he was on an eight foot ladder, he was actually two (2) steps

from being on the very top of the ladder at the time of his fall.   The claimant continued,

regarding the accident:

     I fell down and I hit the steps and bounced, I think two (2) or
three (3) times.  It knocked the breath out of me and I gasped three
(3) times and something said to breathe through your nose and I
did and I caught my breath and that was - I was in and out then. (T.
13).

The claimant’s back and side hit the steps.  Claimant explained:

     The steps itself and it probably hit, I’d say four (4) and it broke
one (1).  All the way across. (T. 13).

The testimony of the claimant reflects that his injuries from the fall included  fractures in

his vertebras, fractured ribs and an injury to his ring finger.  The claimant noted that he still has

numbness in the finger.  Regarding the residual symptoms of the fractured ribs, the claimant

testified:

     I still have some problems with it once in awhile.  It gets real
sore or it gets up to my other ribs, into my rib cage, and pushes on
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it pretty hard. (T. 14).

The claimant noted that the afore is painful, and at times causes him to have difficulty breathing.

The claimant described the nature of the medical treatment he received as a result of the

fractures in his back:

     First I was put on pain pills and then I went to Dr. Braden about
a month later, I think.  And he put me on - he waited a week before
he gave me therapy.  And then I went to therapy, in therapy I done
a little bit of exercising with my legs and then they’d put a hot pack
on my back for about fifteen (15) minutes.  And then I’d go home
and lay down. (T. 14-15).

On August 16, 2012, the claimant was released from the care of Dr. Braden.  

The claimant took pain medicine prescribed by Dr. Braden for his low back.  The

claimant also has a thoracic fracture. While the claimant he has not taken prescription pain

medicine for his work-related injuries since his release by Dr. Braden, he confirmed that he does

take non-prescription medicine [Aleve] for his back. 

The claimant takes prescription medicines for diabetes, high blood pressure, and for his

thyroid, as well as for his nerves and high cholesterol.  For some time the claimant has suffered

from anxiety and depression, which is treated with medication.  The claimant denies having any

side effects from any of the afore medicines.

The testimony of the claimant reflects that prior to his compensable accident of March 27,

2012, he did not have any problems with his low back, middle back or ribs.  The claimant had

previously undergone carpal tunnel surgery on his hands while working at another employer

approximately three (3) years before his employment with respondent-employer.  The claimant

denies that his prior health conditions prevented him from doing his job at respondent-employer,
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and asserts that he was able to perform all of the physical activities required in his job before the

March 27, 2012, accident.     

The claimant testified that he currently suffers from neck pain:

     Like at times I can - a lot of times I can just move my neck and
it feels like it’s just tilting or going up a notch or down a notch. 
Then I’ll get headaches from it. (T. 18).

The claimant attributes his neck pain complaints to the March 27, 2012, accident, adding:

     My head and neck hit the steps and - because I can remember
hitting the steps and bouncing up and down once or twice. (T. 19).

The testimony of the claimant reflects that he also had difficulty sleeping, a condition called

hyper insomnia, after the March 27, 2012, accident.  Regarding the present status of the afore, the

claimant offered:

     There’s times I sleep good during the week and other times I
might be up two (2), three (3) nights a week till - from one (1) to
four (4), up and down. (T. 19-20).

  In discussing the levels of anxiety/depression that he experienced prior to the March 27,

2012, compensable accident, the claimant testified:

     I was - I’d get depressed about something and that’s the best I
can say for it.  But with the medicine there’s nothing - I was
normal with that. (T. 19).

The claimant denied that his anxiety/depression affected his work activity at respondent-

employer.

While acknowledging that he was released by Dr. Braden to return to work without

restrictions, the claimant asserts that he is not physically the same as he was before his March 27,

2012, accident.  The claimant returned to the employment of  respondent-employer following his
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released by Dr. Braden, and worked until April 30, 2013.  The claimant concedes that the

termination of his employment by respondent-employer was as a result of a business decision and

not because of his physical inability to work.

The claimant described the physical problems he continued to have following his return

to work for respondent-employer:

     When I returned to work I started back where I was and I was
vacuuming the sanctuary and my back was killing me and I sat
down.  And they didn’t like it and .   .   .  (T. 21).

The claimant maintains that he was observed sitting down by Mr. John Rollins, a CPA at

respondent-employer, and the supervisor of his supervisor, James Redding.  The claimant

continued:

     I was sitting down resting my back because I was in really pain,
because it was like my second day back.

     He [Rollins] asked me if I was taking a break and I said yeah. 
And later that day I got wrote up for it. (T. 22).

The claimant maintains that Mr. Rollins told him that his job was probably in jeopardy if he was

unable to perform it.   The claimant asserts that he performed his custodial job as best he could. 

The claimant described the nature of the physical problems he experienced during the afore that

he attributed to residuals of the March 27, 2012, accident:

     A lot of back pain.  I couldn’t lift nothing, boxes, without
hurting.  I would use the two (2) wheeler and roll them and have to
unload and I would just about fall down once in awhile.  And it
was just a lot of pain.  I knew I had to tough through it to survive.
(T. 23).

Further, the claimant testified that sometimes he was helped by fellow employees because of his

physical limitations.  While the claimant did not miss an extended period of work because of his
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physical problems, he was taking non-prescription pain medication.  The claimant offered

regarding the benefit of taking the afore:

     They would help a little bit, but then if you went back to doing
the same thing, within a little bit they’d be - you’d be hurting as
bad as you did when you first took it. (T. 24).

The claimant’s testimony reflects that there were physical requirements of the job with

respondent-employer that he performed before his March 27,2012, accident that he was unable to

do afterwards:

     Yeah.  I really couldn’t do the boxes and run the buffer or
something like that, but I did because I had to.  Because there was
nobody there that could really do it and get a good job done on it.
(T. 24). 

Following his return to work in August 2012, the claimant described his physical condition after

coming home from work:

     Well, if I - there was days that I just barely made it out the
building and just to the truck.  And I’d get in and I’d sit down and
see when supper was ready and I’d say I’m going to lay down and
rest.  And I’d rest till probably suppertime and then I’d get up and
eat and maybe watch a little t.v. and then I’d go back to bed. (T.
25).

The claimant has not returned to receive additional medical care from Dr. Braden since his

release. 

The claimant maintains that from the day he stopped working for respondent-employer on

April 30,2013, his condition relative to his compensable injuries has gotten worse:

     I still have the pain in sitting.  I can only sit for so long of I have
to move and I move to different chairs to get comfortable.  And I
stand, I stretch and I do a little bit of walking, but not a lot because
it hurts so bad.  And I just can’t do what I used to do. (T. 25).
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The claimant described how he spends an average day:

     I get up in the mornings, eat breakfast and look for jobs.  And
then I eat dinner and then I go lay down for an hour or two (2). 
Usually an hour, hour and a half.  And then I’d get up and go back
to the computer and look at it.  And then it’d be suppertime.  And
if it was after supper and it was warm, I’d go out on the porch and
sit in the chair for a little while.  And then I’d come back and
maybe just go to bed. (T. 26). 

Due to residuals of the compensable injury the claimant testified about his difficulties

performing various physical demands:

     If the object that I have to lift is fairly heavy, it really takes a toll
on my back after I sit it down.  And then I start throbbing with
pain.  And usually it’s clear across my back where I’ll throb at
really, really bad. (T. 26).

*          *          *

     I have to try to sit up in a chair straight, but this one (1) I can’t. 
And my back is hurting now and if I can sit straight, straight up and
take some pressure off of it, it does fairly good.  But if I don’t get a
chair that’s got the straight back on it, it hurts. (T. 26). 

*          *          *

     If I have to stand more than ten (10) to twenty (20) minutes, my
back starts hurting.  And the longer I stand - or if I walk it hurts
bad. (T. 27).

The claimant explained his limitation on driving, attributable to the compensable injury:

     I just don’t feel comfortable driving when my back is real bad. 
I might not be able to use my legs in the right way to hit the break
or something. (T. 27).

The claimant testified regarding his left leg:

     When I fell, my left leg was numb up there at the - up there
around the hip.  And it was numb and I didn’t have - I had not very
much feeling in that leg at all. 
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     It does pretty good, but I still - it don’t work like it really
should. (T. 27).

The testimony of the claimant reflects that during an average day he probably spend three (3) to

four (4) hours reclining to take the pressure of his back and hips. The testimony of the claimant

reflects that in his present physical condition he could not perform the job at respondent-

employer, although he would try if he had to, explaining. 

     My back’s a lot worse now than what it was when I went back
to work.  When I went back to work I had a lot of therapy on it and
- but it did help it, but now I don’t have nothing on it and it just
hurts and throbs. (T. 28).

The claimant looked for work after his employment with respondent-employer ceased on

April 30, 2013. Although he applied for and been approved to received Social Security disability

benefits the claimant has continued looking for work. The claimant provided a list of employers

he contacted by telephone in seeking for employment. (CX #2).  Regarding the afore, the

claimant elaborated:

     The same kind that I was doing and I was - I went as far as to
see about getting a supply job, where I could run a route maybe,
and see if I could do the job.  And they all wasn’t hiring. (T. 29). 

During cross-examination it was established that the claimant’s deposition was obtain on

June 28, 2013.  While the claimant completed the 9th grade, the testimony reflects that he was an

average student, and did not take any redial courses.  The claimant provided a description of the

layout of the facility of respondent-employer and the different offices and bathrooms that he was

responsible for cleaning:

     I was - I done a lot of vacuuming and I did a lot of the floors,
buffing floors, scrubbing floors.  And bathrooms, I would do them
only if somebody was out.  But I would do then if they needed help
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with them.  And I did do them a few times when somebody would
go off on vacation. (T. 31).

While the claimant did a lot of lightbulb changing, the lawn care at respondent-employer was

contracted out.

The claimant’s nine (9) years employment at Blessed Sacrament Church, with job duties

similar to those at respondent-employer, ceased because they hired someone at lower wages.  The

claimant offered, regarding the afore:

     Well yeah.  They did, but they told me it was because of they
was cutting back. (T. 32).

The claimant worked for six (6) weeks at St. Bernard’s Medical Center as a floor tech with the

following job duties:

     Running a scrub - running a scrub machine over the floors and
dust mopping and - we’d run a burnisher.  A burnisher is like a
bottom polisher, a buffer, but this one (1) would pull itself and it
would go straight.  You just walked behind it.  (T. 32-33).  

The claimant is not taking any prescription medicines for his work-related injuries. 

While uncertain if at the time of his June 28, 2013, deposition he was not taking over-the-counter

medication, the claimant testified that he has “been taking Advil every since then”. (T. 33).   The

claimant asserts, regarding prescription medicines in connection with his compensable injury:

     Yeah, I couldn’t afford the medicine that Dr. Braden prescribed
or Dr. Dow, because they were both the same.  I asked for them to
check into it when he done the deposition and Workers’ Comp
refused. it. (T. 33-34).

The claimant last saw Dr. Braden on August 16, 2012. The claimant confirmed his June

28, 2013, deposition testimony that he did not have any criticism or complaints about Dr. Braden,

and that he was able to communicate with and tell him about his problems.  As far as the
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initiation of his medical treatment under the care of Dr. Dow, the claimant’s testimony reflects:

     One (1) time Workers’ Comp agreed for me to go there to see
about getting some pain pills and he gave them to me and they
refused to pay for them. (T. 34).

The claimant testified that it was his understanding that the respondents authorized his visit to

Dr. Dow.  The claimant concedes that his June 28, 2013, deposition testimony reflects that he

went to Dr. Dow on his own following his release by Dr. Braden. The claimant testified that he

has treated with Dr. Dow for fifteen (15) to sixteen (16) years. 

The claimant’s direct supervisor at respondent-employer was James Redding.  The

claimant acknowledged that Mr. Redding allowed him to remain off of ladders although he did

not have any restrictions for the doctor indicating such, and that at times he had other people

helping with heavy lifting when he returned to work following the injury.  The testimony of the

claimant reflects that Mr. Redding is no longer employed by respondent-employer, having left on

his own.  

The claimant received a thirty cents (.30) raise after he returned to work in January 2013,

following his injury.  The claimant acknowledged that he worked the same number of hours for

respondent-employer following his injury as before. The claimant acknowledged that the reason

he was let go by respondent-employer was because it’s decision to go with a cleaning service,

which saved them money. The claimant attempted to apply for unemployment benefits, however

learned that churches are exempt.  The claimant is scheduled to receives four hundred and fifty-

eight dollars ($458.00) a month in Social Security disability benefits, however had not received a

check at the time of the hearing . The clamant continues to fill out applications daily for work,

with most of the jobs being either for custodial or warehouse work, which he explained is the
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type of work that he knows.  

The claimant testified that he did not remember getting prescription medication for pain

before the March 27, 2012, compensable accident.  The evidence in the record reflects that

claimant received prescriptions from Dr. Dow for Hydrocodone in February 2008, and Tramadol

in 2009.  The claimant acknowledged that he was assessed by Dr. Dow in November 2009, as

having arthritis.  The claimant received a prescription for Tramadol on February 8, 2012..  The

claimant maintains that Nucynta was the only pain medication either Dr. Dow or Dr. Braden

prescribed for his compensable injury.  

The claimant acknowledged that during the time-frame of May 31, 2012, he rated his pain

at 3 to 5 out of 10.  The testimony of the claimant reflects that when released by Dr. Braden on

August 16, 2012, he had pain but it had resolved and he no more numbness, tingling or weakness

in his left leg. 

During redirect examination, the claimant testified that the raise he received in January

2013, after return to work at respondent-employer following his compensable injury, was

received by all of the employees of respondent-employer.  The raise was not based on job

performance, but rather was a yearly raise.   The claimant denies missing any extended time from

work prior to the March 27, 2012, accident due to his arthritis.

Thomas Scott Woodruff, the business manager at respondent-employer, testified that he

has held the position since March 4, 2013.  Mr. Woodruff elaborated on the job responsibilities

of his position:

     My job is to take care of all the accounting for the church, to
oversee the payroll, accounts payable and to assist in the
administrative running of the church. (T. 45).
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In explaining why the claimant was let go from his employment with respondent-employer on

April 30, 2013, Mr. Woodruff testified:

     That was a business decision.  It was made in order to save
money for the church.  We went with a cleaning service as opposed
to having our own employee.  (T. 45).

Respondent-employer is a non-profit whose source of revenue is strictly from donations.  Mr.

Woodruff denies that reason for the termination of the claimant’s employment by respondent had

anything to do with his job performance.   In addition to the claimant’s employment, Mr.

Woodruff testified regarding the status of other employees at the time:

     We had a part time employee who was also working as a
janitor.  And we also had a temporary employee who was working
forty (40) hours a week through a temp agency, and he was also
terminated. (T. 46).

During cross-examination, Mr. Woodruff acknowledged that he was not familiar with any

of the claimant work activity before March 2013.  Prior to his employment by respondent-

employer Mr. Woodruff was the controller at Garlock Rubber Technologies.  Mr. Woodruff was

not involved in supervising the claimant’s work, noting of the claimant, only that he was aware,

“that he was at work and doing his duties”.  (T. 47).

Mr. Woodruff testified the Mr. John Rollins was the business manager at respondent-

employer before him and supervised Mr. James Redding, who is the maintenance supervisor. Mr.

Woodruff agreed that is not in the position to say what the claimant did and what his work

activities were before or after his March 27, 2012, accidental fall. 

The March 27, 2012, emergency room records of St. Bernards Medical Center reflect that

the claimant was seen with the following symptoms:
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Pt transported from work by Emerson with c/o fall from 6ft ladder
onto steps; pt states back, neck, bilateral shoulder pain. Pt denies
LOC, denies vomiting, pt alert and oriented. (CX #1, p. 1). 

During the above March 27, 2012, emergency room visit the claimant underwent diagnostic

studies, to include a CT/Chest Abdomen Pelvis with contrast, which disclosed:

1. Left twelfth rib fracture
2. Left T11 transverse process fracture
3. No liver laceration seen
4. The spleen is normal
5. The gallbladder, common duct and pancreas are normal
6. Adrenals are normal.
7. Both kidneys are normal except for cyst on the left.
8. The aorta is normal.
9. No bowel injury seen. 
10. Bladder is normal.
11. No pelvic fracture detected.
12. No intraabdominal injury. (CX #1, p. 8-9).

The March 27, 2012, CT/Lumbar Spine without contrast of the claimant reflects:

CONCLUSION:
1. Left L1 to L4 transverse process fracture.
2. No lumbar vertebral body fractures dected.
3. Left T12 fracture.  (CX #1, p. 10).

The claimant also underwent x-rays of both shoulders during the March 27, 2012, emergency

room visit.  The radiology report with respect to the right shoulder reflects, in pertinent part:

The humeral head is intact and normally located.  The scapula and
clavicle as visualized appear free of fracture or other deformity. 
Left humeral head is intact and normally located.  Left scapula and
clavicle appear intact and the left upper thorax is unremarkable. 

IMPRESSION:
There probably is some narrowing of the subacromial joint spaces
of both shoulders, likely on a chronic and degenerative basis, but
no acute abnormalities are apparent. (CX #1, p. 11). 

On March 29, 2012, the claimant was seen at NEA Baptist Clinic by Dr. Timothy Dow,
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his primary care physician, for treatment in connection with the injuries growing out of the

March 27, 2012, accident.   The afore reflects, in pertinent part:

HPI
He fell off a 10 foot ladder and landed on a concrete floor.  He fell
flat on his back.  From the waist up he hit on the steps to the
sanctuary.  He was taken by ambulance to St. Bernard where he
was initially evaluated, stabilized, and treated.  He was discovered
to have a fractured rib, fracture of multiple transverse processes of
the lumbar and lower thoracic spine and a laceration of his left
forth finger.  The laceration was repaired and he was given 90
hydrocodone tablets, as well as ibuprofen and advised to follow-up
with his primary care physician. 

*          *          *

Physical Exam

*          *          *

Back: Straight leg raising of the right leg causes right back pain
and left back pain at about 45 degrees, but no pain down the leg. 
Straight leg raising on the left causes similar problems.  Neither leg
caused a referred pain down the leg, but both cause pain in the left
back.  He was unable to lift the legs to about 45 degrees
spontaneously without any problem.  He had good strength on
plantar and dorsi flexion of both great toes.  He had moderate
swelling along the rhomboid muscles on the left of the back.  There
was spasm from about T10 to the sacrum.  This was only left side. 
It was exquisitely tender to the touch.  There was no fluctuance and
no . .

*          *          *

Assessment
C Fracture of the vertebral column . . . Lateral process

fracture on the left at T11, L1, L2, L3, L4
C Closed rib fracture .   .   . Proximal left 12th

C Open wound of the left ring finger
C Condition was work-related.

Plan
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He was given 30 ibuprofen 600, 90 Hydrocodone5/325 and 20
septra DS while in the emergency room.  We discussed how the
should hold him until his follow-up visit for suture removal.

I have discussed how he has multiple fractures and injuries, which
are going to have a slow, and prolonged recovery period.  I
anticipate 6 to 12 months for recovery time with at least two to 3
months off work.  I recommend referral to Dr. Terence Braden a
local physiatrist to assist with his rehab. (CX #1, p. 13-17).

On April 17, 2012, the claimant was seen by Dr. Terence Braden pursuant to the above

referral.  The April 17, 2012, report reflects, in pertinent part:

History:
Mr. Helderman is a pleasant 58-year-old male accompanied by his
wife.  He is a Caucasian.  He reports on 03-27-2012 he was on a 10
foot ladder and he fell off and landed on stairs and a concrete floor
falling flat on his back.  He was taken to St. Bernard’s Medical
Center where he was evaluated and had multiple scans done,
treated and released and followed with Dr. Timothy Dow, his
primary care physician.  He has been treated with pain medication,
anti-inflammatory and continues to have symptomatology.

At that time he was found to have a left thoracic 11th transverse
process fracture, a left proximal 12th rib fracture, a left L1, L2, L3
and L4 transverse process fracture, laceration of the left 4th finger
which was sewn in the emergency room.

He reports he’s had difficulty with pain ever since but he’s better
than he was but still has discomfort.  He further reports that he has
numbness in his left leg.  He’s never had numbness in his left leg
before but he has it now.  He noticed it after he had fallen and the
pain started to decrease in his back and he noticed numbness in his
left leg.  It is located in the entire leg.  It does not change with
coughing or sneezing, no bowel or bladder difficulties.  He doesn’t
notice weakness in the leg.  He said it’s mostly down the left side
of the leg, it doesn’t go down to the foot.  It does not change with
coughing or sneezing.

His current medications are difficult to actually tell.  I’ve been able
to look at Dr. Dow’s records that he sent me and this has been
reviewed.  He has been utilizing Nucynta for pain secondary to not
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tolerating Hydrocodone with Acetaminophen.

I reviewed his past surgical history, past medical history, allergies,
social history, review of systems and these are reviewed, confirmed 
and obtained in his record.  He has had bilateral carpal tunnel as
well as bilateral cataract enucleation and tonsillectomy. 

*          *          *

Records Reviewed:
I’ve reviewed records from Dr. Timothy Dows office as well as
from St. Bernard’s Medical Center.  There were reports of CT scan
of the thoracic spine, CT scan of he chest and abdomen, CT scan of
the lumbar spine as well as x-rays and the injury sustained from
this trauma includes the left thoracic 11th transverse process
fracture, the left 12th rib fracture, the left L1,L2, L3, an dL4
transverse process fractures as well as the documentation of the
laceration to the left 4th finger.

Examination of his left hand reveals that there is a significant
eschar formation on the 4th finger of the left hand on the palmar
aspect sensation around this area is diminished.

In Dr. Dow’s record he has stated that Mr. Helderman has had
chronic neck and back pain for quite a long time. 

Assessment:
Recent fall with multiple injuries as outlined above including left
thoracic 11th transverse process fracture, left 12th rib fracture, left
L1, left L2, left L3 and left L4 transverse process fractures.

Plan:
1. He may continue with his pain control for right now but I

discussed with Mr. Helderman that utilizing Nucynta for a
long period of time has a significant risk of addiction.  I’d
like him to increase his activity level to whatever he is
capable of doing as far as walking.

2. Institution of an outpatient therapy environment would
certainly be appropriate but considering that ht’s only been
3 weeks since his accident I’d like to wait at least 4 weeks
to give some adequate healing time to take place before
instituting any therapy endeavors.

3. He can use Ibuprofen or Naproxen as long as it has been
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cleared safe for his other medical issues by Dr. Dow.
4. I think he’ll be able to get back to work environment.  I

don’t believe it is going to take 6 to 12 months.  This will
be a 30 to 90 day time frame from his original injury to
return him back to his work environment.

5. I’m recommending an open MRI scan of the lumbosacral
spine with his complaints of his numbness in his left leg
that I cannot distinctly objectify based upon his
examination nor his findings on the CT scans.

6. I did review a report of CT abdomen and pelvis which
reveals no fractures throughout the pelvic region.

So far right now I don’t see him returning back to the work
environment as of yet.  I’ll see him back in this office in
approximately 2 weeks and once he’s completed his MRI scan of
the lumbosacral spine and then we’ll begin an outpatient therapy
environment working on the soft tissue components of the thoracic
and lumbar spine as best as we can and progress him into returning
back to his work environment. (CX #1, p.22-25).

The claimant underwent the above-mentioned MRI of the lumbar spine on April 24, 2012, which

disclosed the following:

IMPRESSION:
MILD TO MODERATE DEGENERATIVE CHANGES
MULTILEVELS CAUSED BILATERAL FORAMINAL
NARROWING AT MULTIPLE LEVELS MOST PROMINENT
AT L4-L5 AS DESCRIBED. (CX #1, p. 26). 

The claimant was seen in follow-up by Dr. Braden on May 1, 2012, who reported:

Interval History:
Mr. Helderman continues to have back pan as well as left lateral
leg discomfort.  He does not have numbness and tingling going
down into his leg.  He still has some rib discomfort as well.  The
pain is improved from what it was on his last visit with me a few
weeks ago.

He says he still has difficult time lying on the left side at night but
otherwise when he is up and walking around he will have more
increase in discomfort on the left rib area then he does in his back.
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His MRI scan was completed of the lumbosacral spine s
recommended on his last visit and I’ve received that report.

Reviewed with him that the report showed multiple levels of
degeneration of disk and this disk degeneration with the aging
process in the spine is causing mild to moderate degenerative
changes with the most prominent one being at L4-5.

*          *          *

Assessment and Plans:
1. Discussed with Mr. Helderman and Ms. Wilson as well as

his wife that I’d like him to begin therapy endeavors next
week to work on his lumbosacral spine.

2. I have rewritten for his medications for pain because I
expect his symptoms to increase slightly as he begins his
therapy endeavors.

3. I’ll see him back in this office in 2 ½ to 3 weeks for follow
up visit and at that time we may be able to have him
released to an alternate duty setting. 

4. All their questions were answered.  Prescription for the
therapy was written. 

5. He does still have the hypertrophic scar on his finger tuft of
the third digit and I would recommend a referral to Dr.
Epperson from plastic surgery for his evaluation.  I expect
this to continue to mature but it is quite hypertrophic and
sits out from the finger and he complains of dysesthesia
when it’s palpated around this area.  Whether anything can 
be done to this from a surgical standpoint to aid with this
improvement is unknown but I did make that
recommendation to Ms. Wilson as well at the time of this
visit. (CX #1, p. 27-28). 

Following a May 31, 2012, visit by the claimant, Dr. Braden listed several recommendations:

1. Continue therapy for at least another 3 to 4 weeks
progressing into more physicality of his therapy endeavors.

2. He can return back to work in a sedentary position.  I’ve
outlined no lifting, bending, pushing, pulling, squatting,
twisting, turning, or lifting.

3. I’ll see him back in this office in 30 days.  By that time we
may be able to get him back to a higher level of function in
his work environment. (CX #1,p. 29). 
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The claimant was last seen by Dr. Braden on August 16, 2012.  The office report relative

to the afore visit reflects, in pertinent part:

Mr. Helderman has completed his outpatient physical therapy.  He
completed his outpatient occupational therapy today for his ring
finger that he saw Dr. Epperson and had treatment prescribed with
occupational therapy.

He reports he still has some intermittent back pain but it has
completely resolved.  He is not having any numbness, tingling, or
weakness. 

*          *          *

Assessment and Plans:
1. Mr. Helderman has reached maximal medical improvement

for the injury that he reports to have sustained.
2. I instructed him on some further stretching as well as

stabilization exercises for the spine and I would like to see
him return back to work on 08/20/2012.

3. His impairment, base upon the AMA Guide to Evaluation
of Permanent Impairment, IV Edition, is as follows:

For the laceration to the left third ring finger, there is zero
percent impairment for the whole person. 

*          *          *

Using the combined values chart, this is a 21% impairment
to the whole person as outlined in Table 75, I fractures,
subsection B fracture of posterior element (pedicle, lamina,
articular process, transverse process);

    
“Fractures or compressions of several vertebrae are
combined using the combined values chart”

The above is submitted within a reasonable degree of medical
certainty and probability.

He is released back to full work duties without restrictions.  (CX
#1, p. 31-32).
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The medical reflects that the claimant was seen by Dr. Dow on October 9, 2012, for

medication refill, and after noting that the claimant had been back at work for about three (3)

weeks, the clinic note reflects:

He states that he does okay for the most part but has lots of pain in
the afternoon.  The pain gets worse as the day goes on and he
cannot sleep at night.  He wants more pain medication. (CX #1, p.
33). 

The claimant was again seen by Dr. Dow on November 8, 2012, for a refill of pain medicine -

Nycenta.  At the time of the afore, the clinic note of the visit reflects that the claimant relayed

that he still had a lot of low back pain. (CX #1, p. 35).  A March 19, 2013, clinic note of Dr. Dow

growing out of a visit by the claimant of the same date  reflects, in pertinent part:

He did have quite a fall and did have fracture of the posterior
spinous processes as well as some rib injuries.  He is not hurting a
night but that is because he is taking a schedule 2 narcotic at night. 
With him working and driving I have not recommended he use this
during the day but now he is having significant complaints during
the daytime.  He also is complaining that he is sleeping all the time
and cannot stay awake. (CX #1,p. 39).

Responsive to a August 5, 2013, inquiry from respondents’ attorney regarding the

claimant’s work restrictions from the March 27, 2012, compensable injuries, Dr. Braden relayed

in his September 17, 2013, correspondence:

His scans, studies and x-rays revealed degenerative changes
throughout his lumbar spine back from the original MRI scan that
was done on 04-24-2012 and the CT scan that was done on 03-27-
2012 revealed fractures of the L1, L2, L3, and L4 transverse
processes.

Mr. Helderman was released from my care and at maximum
medical improvement on 08-16-2012.

It would be my opinion that the transverse process fractures are not
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the cause of his ongoing symptomatology rather, his current
problems are related to is pre-existing degenerative disc disease
and lumbar spondylosis. 

Dr. Dow’s recommendation for pain management for treatment of
his low back pain would be appropriate based upon the
degenerative changes in his lumbar spine. (RX #1, p. 34-35). 

In a further clarifying response addressing claimant’s restrictions from the compensable injury,

Dr. Braden relay in a October 7, 2013, correspondence:

In response to your letter dated September 30, 2013, I’ve released
Mr. Helderman back to regular work duties without restrictions and
at maximum medical improvement in August 2012.

There were no restrictions that were necessary in August of 2012
when he was released back to work. (RX #1, p. 37). 

The claimant returned to the employment of respondent-employer in accordance with the

August 16, 2012, release by Dr. Braden.  The wage records of the claimant’s post-injury earnings

reflect that for the pay period ending September 7, 2012, the claimant worked a total of 78.91

hours.  (RX #2, p. 1).  The claimant’s employment with respondent-employer ceased on April 30,

2013.  The claimant submitted a list of employers that he had contacted in search of employment.

(CX #2, p. 1).

After a thorough consideration of all of the evidence in this record, to include the 

testimony of witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following: 

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 27, 2012, the employment relationship existed when the claimant 
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sustained compensable injuries, and during which time he earned an average weekly wage of

$433.00, generating compensation benefit rates of $289.00/$217.00, for temporary

total/permanent partial disability benefits.

3. The claimant reached the end of his healing period from the March 27, 2012, 

compensable injuries on August 16, 2012, with a residual anatomical impairment of 21% to the

body as a whole.

4. When the claimant’s age, education, work experiences, and other matters 

reasonably expected to affect his future earning capacity are considered, in addition to his

permanent physical impairment, the evidence preponderates that the claimant has sustained a loss

of earning capacity or wage loss disability in the amount of 50% over and above his anatomical

impairment as a result of the March 27, 2012, compensable injuries.  

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the March 27, 2012, compensable injuries of the claimant.

6. The respondents have controverted the claimant’s entitlement to wage loss 

disability benefits in excess of the 21% whole body impairment. 

CONCLUSIONS

The compensability of the claimant’s March 27, 2012, injuries is not disputed, nor is 

there a dispute regarding the residual 21% whole body anatomical impairment growing out of the

compensable injuries.  The claimant contends that as a result of the residuals from his

compensable injury he is unable earn the same wages as he earned in the employment of

respondent-employer, and, as such, he is entitled to wage loss disability benefits in excess of his

anatomical impairment.  Respondents maintain that the claimant was released to return to work
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without restrictions being imposed by a physician.  Accordingly, respondents deny that the

claimant has suffered wage loss disability or permanent partial disability in excess of his

anatomical impairment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Wage Loss Disability 

The claimant suffered a compensable unscheduled injury on March 27, 2012, which 

resulted in a  21% to the body anatomical impairment.  A workers who sustains an injury to the

body as a whole may be entitled to wage-loss disability in addition to his anatomical loss.  Glass

v. Eden, 233 Ark. 786, 346 S.W.2d 689 (1961).  The wage-loss factor is the extent to which a

compensable injury has affected a claimant’s ability to earn a livelihood. Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford Memorial Hospital, 54

Ark. App. 130, 923 S.W.2d 886 (1996).  

Ark. Code Ann. §11-9-522, Compensation for disability – Unscheduled permanent partial

disability, provides in pertinent part:

(b)(1)   In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission
may take into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age,
education, work experience, and other matters reasonably expected
to affect his or her future earning capacity.

(2)   However, so long as the employee, subsequent to his or her
injury, has returned to work, has obtained other employment, or
has a bona fide and reasonable obtainable offer to be employed at
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wages equal to or greater than his or her average weekly wage at
the time of the accident, he or she shall not be entitled to
permanent partial disability benefits in excess of the percentage of
permanent physical impairment established by a preponderance of
the medical testimony and evidence. 

 
In the present claim, the claimant has a 9th grade education, and an employment history

consisting of primarily of custodial/janitorial employment – manual physical labor.  There is not

a dispute regarding the physical tasks the claimant performed in discharge of his various

custodial/janitorial jobs.  The only factory job recited in the claimant’s work history is

employment in a shoe factory at the age of sixteen, which was polishing/shining the bottom of

shoes.

With a date of birth of January 18, 1954, the claimant was fifty-eight (58) years old at the

time of the compensable March 27, 2012, injuries.  While it is undisputed that the claimant

suffered for degenerative disc disease and arthritis in the both shoulders, for which he received

prescription medication prior to his March 27, 2012, compensable injuries, there is no evidence

in the record to reflect that he was physically unable to perform his assigned job duties at any

time during his employment with respondent-employer prior to the accident.  Further, there is no

evidence that the claimant missed work for sustained periods of time due to his pre-existing

degenerative disc disease, arthritis, or other health conditions prior to the March 27, 2012, work-

related accident.  The claimant commenced his employment with respondent-employer on

November 12, 2007.

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate per-existing condition are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-
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existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident, and must meet the definition of a compensable injury in order to

establish compensability. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Farmland Insurance Company v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).  A

compensable injury must be established by medical evidence supported by objective findings.

Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code Ann. §11-9-102 (16)(a) (i).

In the present claim, the medical records disclose objective findings evidencing injuries to

the claimant’s spine, as well as the laceration to his right ring finger.  The claimant registered

complaints of pain in his neck and back at the time of his March 27, 2012, emergency room visit. 

The evidence established a nexus to the claimant’s increase neck pain to the compensable

accidental fall.  As noted above, there is not a dispute that the claimant suffered from pre-existing

degenerative disc disease and arthritis.  Nevertheless, the evidence preponderates an increase in

his pain symptoms following the compensable fall.  At the very least, the March 27, 2012,

compensable accident exacerbate the claimant’s pre-existing degenerative disc disease and

arthritis.  Aegon Insurance USA v. Durham-Gilpatrick, 2010 Ark. App. 826, ___ S.W.3d ____

(2010).  As an aside, the respondents should be mindful of the afore in addressing the claimant’s

medical benefits, which is not before the Commission at this time.  Further, the increased

symptoms of the claimant’s pre-existing conditions coupled with the compensable March 27,

2012, injuries serve as limitations of the claimant’s physical capabilities.

The evidence disclosed that while the claimant returned to the employment of
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respondent-employer on or about August 20, 2012, and continued through April 30, 2013, he

experienced limitations in the physical activities of lifting, standing, and exertions of pushing and

pulling.  Indeed, the credible evidence reflects that the claimant’s supervisor, James Redding,

kept him off ladders at work following his return to the employment of respondent-employer. 

The claimant has been unsuccessful in his search of employment since his work at respondent-

employer was terminated.  Even with the approval of Social Security Disability the claimant has

continued to seek employment.

The credible evidence reflects that during the time of the claimant’s continued

employment with respondent-employer following his return to same,  August 20, 2012, through

April 30,2013, aside from work, his  physical activity level minimum.  The claimant noted that

he participated in physical therapy leading up to his return to work.  Since his employment

ceased on April 30, 2013, the claimant’s condition has worsened.  While Dr. Braden did not

impose restrictions on the claimant at the time of his August 16, 2012, release, a functional

capacity evaluation to gauge the claimant physical capabilities was not performed.  

I find the claimant’s description of his physical limitations to be credible.  Supportive of

the afore is the opinion of Dr. Braden wherein he relayed that Dr. Dow’s recommendation for

pain management treatment of the claimant’s low back pain would be appropriate based on the

degenerative disc disease and lumbar spondylosis.  The evidence preponderates that when the

claimant’s age, education, work experience, and other matters reasonably expected to affect his

future earning capacity are considered in addition to his 21% whole body permanent physical

impairment, the claimant has sustained a wage loss disability in the amount of 50% in excess of

his anatomical impairment.  Respondents have controverted the claimant’s entitlement to wage
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loss disability benefits. 

AWARD

The respondents are herein ordered and directed to pay to the claimant permanent partial 

disability benefits at the weekly compensation benefit rate of $217.00, to correspond with the

50% wage loss disability suffered by the claimant over and above his 21% whole body

anatomical impairment as a result of the March 27, 2012, compensable injuries.  Said sums

accrued shall be paid in lump without discount.     

The respondents are further ordered and directed to pay all reasonably necessary and

related medical expenses in connection with the treatment of the claimant’s March 27, 2012,

compensable injuries, to include medical related travel, pursuant to Ark. Code Ann. §11-9-508

(a) (Repl. 2002).

Maximum attorney fee his herein awarded on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

 
 

    


