
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   G201899

GARRY W. HARRIS, EMPLOYEE CLAIMANT

CAL-ARK, INC., EMPLOYER RESPONDENT

ARKANSAS TRUCKING ASSOCIATION
SELF-INSURED FUND/RETENTION
MANAGEMENT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 26, 2014 

Hearing before Chief Administrative Law Judge David Greenbaum on May 12,
2014, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Peter O. Thomas, Jr., Attorney-at-Law, Little
Rock, Arkansas.

Respondents represented by Mr. Andrew M. Ivey, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on May 12, 2014, to determine whether the

claimant sustained a compensable injury within the meaning of  the Arkansas

workers’ compensation laws. 

A prehearing conference was conducted in this claim on April 2, 2014,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions

were correctly set out in the Prehearing Order, subject to an additional

stipulation concerning the applicable compensation rates agreed to
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subsequent to the prehearing conference.  Further, at the prehearing

conference, the claimant requested sanctions be imposed on respondents for

its alleged failure to comply with a prior Order to Compel discovery which the

claimant reserved at the hearing, pending a determination on compensability.

A copy of the Prehearing Order was introduced, without objection, as

“Commission’s Exhibit 1.”

During the prehearing conference, it was stipulated that the Arkansas

Workers’ Compensation Commission had jurisdiction over this claim; that the

employee/employer/carrier relationship existed at all relevant times, including

February 29, 2012; that the claimant sustained injuries on February 29, 2012;

and that respondents had controverted compensability of the claim in its

entirety.  Subsequent to the conference, the parties stipulated that the

claimant’s average weekly wage was sufficient to entitle him to the maximum

compensation rates of $584.00 per week for temporary total disability and

$438.00 per week for permanent partial disability in the event the claim was

found compensable.

By agreement of the parties, the primary issue presented for

determination concerned compensability.  If overcome, claimant’s entitlement

to associated benefits must be addressed.

As previously noted, the claimant has filed a Motion to Compel and for
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imposition of sanctions on respondents for alleged failure to obey a prior

Order to Compel Discovery.  However, at the hearing, the claimant requested

that his Motion and Brief for possible contempt and sanctions be made a part

of the record and that he would stand on the pleadings on said issues which

he wished to preserve for appeal only, stating that if the claim was found

compensable, those issues would be rendered moot.

The claimant contended, in summary, that he sustained compensable

injuries to his head, neck, and shoulder as the result of a specific incident

which was identifiable in time and place of occurrence on February 29, 2012;

that respondents should be held responsible for all medical and related

treatment, together with continued, reasonably necessary medical treatment;

that he was entitled to temporary total disability benefits for the period

beginning March 1, 2012, and continuing through the present while

acknowledging that his head injury had resolved, but, maintaining that he

remained within his healing period related to the cervical and shoulder injury;

and that a controverted attorney’s fee should attach to all indemnity benefits

awarded.  Claimant reserved the issue of permanent disability, if applicable.

Respondents contended that the claimant was not entitled to the

requested benefits maintaining that the claimant cannot establish that he

sustained accidental injuries identifiable by time and place of occurrence
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causing internal or external harm to his back, neck, and head which arose out

of and in the course of  employment on February 29, 2012.  As reflected by

the stipulations, respondents admit that the claimant sustained injuries;

however, contend that the alleged injuries occurred while the claimant was

performing a non-work related activity, specifically an illegal activity of

indecent   exposure  and  urinating  in  public  which  falls  outside  of  the

work-related activities.

The claimant testified in his own behalf.  Marlon Dennis Hilton was

called as a witness for the employer.   The record is composed solely of the

transcript  of  the  May 12, 2014, hearing  consisting  of  two  (2)  volumes,

Volume 1, the lay testimony and Volume 2, exhibits offered by both parties.

Subsequent to the hearing, both parties submitted letter briefs addressing the

issue of whether the claimant was performing employment-related activities

at the time of the admitted incident and resulting injuries.  Said letter briefs

have been blue-backed and made a part of the record herein.   

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that he

sustained compensable injuries to his head, neck, and right shoulder

which arose out of and during the course of his employment as the

result of a specific incident identifiable in time and place of occurrence

on February 29, 2012, entitling him to all appropriate workers’

compensation benefits.

4. Respondents are responsible for all hospital, medical, and related

expenses resulting from the claimant’s February 29, 2012, injuries, and,

respondents remain responsible for continued, reasonably necessary

medical treatment.

5. The claimant is entitled to temporary total disability benefits at the rate

of $584.00 per week beginning March 1, 2012, and continuing through

at least January 30, 2014, which is the last medical report of record.

6. The date that the claimant reached maximum medical improvement, as

well as claimant’s entitlement to additional temporary total disability, if

any, requires further development of the medical evidence and is
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specifically reserved.

7. Respondents are entitled to a credit or offset for any days that the

claimant worked for the employer herein after February 29, 2012.  In

addition, respondents are entitled to a credit or offset for any periods of

time that the claimant received unemployment compensation pursuant

to Ark. Code Ann. §11-9-506.

8. Claimant’s entitlement to permanent disability has been specifically

reserved.

DISCUSSION

The material facts in this claim are basically undisputed.  On and before

February 29, 2012, the claimant was employed as a truck driver for Cal-Ark,

Inc.  On the date of the admitted accident, the claimant had been dispatched

by the employer to go to a truck stop off Interstate 81, Exit 77, in Harrisburg,

Pennsylvania, to meet another Cal-Ark driver and swap cargo loads.  More

specifically, the claimant was to meet the other driver at the truck stop and

exchange trailers.  The claimant explained that his original trailer load had to

proceed to Boston, Massachusetts, and that he was required to take a ten

(10) hour break from driving which was the reason for the instructions to swap

trailers.  The claimant’s description of the events and conditions surrounding

the incident which resulted in his injuries is set out below:
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Q     Okay.  Well, can you describe for the Judge your actions as you exited
the interstate on Exit 77, what you did?

A     Okay.  Well, Your Honor, I got off.  I was told to go to Interstate – I was
on Interstate 81.  I was told to go to Exit 77.  I did that.  And I was told to go
to the Pilot, and when I got into the Pilot Truck Stop, it was like a – it probably
was about 20 trucks maximum that could get into the truck stop.  So I was
stopped, I was held up.  When I got in, I couldn’t go forward, I couldn’t go
backwards.  I couldn’t go to my left, I couldn’t go to my right.  I was just stuck.

Q     I we could describe for the Judge a little – with a little more specificity
what the parking lot looked like.  Now, were there places to actually park
trucks?

A     Yes, there was places to park trucks but they were all taken up, you
know.

Q     Okay.  So there were no parking spots available?

A     No, no.

Q     Did you have traffic – I mean, actually in the truck stop, did you have
traffic in front of you?

A     Yes.  When you pull in a truck stop and you’ve got a truck in front of you,
that’s basically if you can’t move to the left or right, basically you just can’t do
anything until that truck moves to get out of your way.

Q     So you’ve got to wait?

A     So you just wait.

Q     All right.  How about behind you, any way you could back it up?

A     If somebody is behind you, you don’t want to back up because you’re
going to hit somebody.

Q     Right, which is – 
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A     Which is what happened to me.

Q     All  too  painful  here.   All  right.   So,  as  you  pull  into  this  Pilot  Truck
Stop to – that’s a relatively small truck stop, isn’t it?

A     Yeah, it’s real small.

Q     I mean, you said it could fit maybe 20 tractor and trailers?

A     It looked pretty small.  I would say 20 because to me it looked very small,
you know.

Q     Okay.

A     I’m used to like 100, maybe 200 truck capacity.

Q     Yeah.  A lot of truck stops are a heck of a lot bigger, aren’t they?

A     Oh, yeah, a whole lot bigger.

Q     Okay.  So you pull in there and there’s no place to park your truck, and
you’ve got traffic in front and behind you.  What do you do?

A     I’m looking for this driver that I’m swapping with when I pull into the truck
stop.

Q     And should he be driving – does your trailer have a big Cal-Ark on the
side of it?

A     Yes.  And that’s what I was looking for.  I was looking for the big Cal-Ark
driver.  I couldn’t see him.  My window was fogged all up.  And so my mind
tells me to get out of the – I’m already parked, so I just get out of the seat and
get on the top steps and – 

Q     Well, now, by parked, you weren’t actually parked, were you, you were
just stopped?

A     I was just stopped.
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Q     You had not been able to get where you could leave your truck, could
you?

A     Right, right, right.  Because I couldn’t get – you know, the driver in front
of me, he was still parked, he was still – not parked.  What I mean, he was still
in front of me.

Q     He was stopped?

A     Yeah, he was stopped.

Q     But he wasn’t in a parking spot?

A     No.

Q     You weren’t in a parking spot, were you?

A     Right.  No.

Q     Now, all the parking spots were to your right, is that correct?

A     That is correct.

Q     And they were all taken?

A     They were all taken up.

Q     All right.  So I just want to make sure the Judge is clear you weren’t
parked, you were stopped.

A     Right.

Q     Is that correct?

A     That is correct.

Q     All right.  Now you said the visibility – because of the rain and stuff, your
windows had fogged up real bad?
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A     They were fogged up, were fogging up, and I couldn’t see a Cal-Ark
trailer, so I – 

Q     Could you see much of anything out of those windows?

A     Not really.  I had on my defroster.  So I got on the steps to see if I could
see the driver.

Q     All right.

A     Trailer.

Q     So you’re looking for the Cal-Ark driver?

A     I’m looking for the other driver, and I cannot see him.

Q     Now, this is the guy you were supposed to meet?

A     Right.

Q     Per the instructions of Cal-Ark?

A     Right.

Q     All right.  And you were standing on your sideboard, is that – running
board?  What do you call those things?

A     They’re like running boards.  You’ve got, you know, one level, two level,
and I was standing on the top. 

Q     But you were standing up next to your door, is that right?

A     Right, right.

Q     Okay.  And were you looking out the front?  I mean, like if you opened
your door like this, were you standing up – 

A     I was kind of like – 
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Q     Describe to the Judge how you were standing.

A     I was standing – it was kind of – when I opened the door, it was kind of
like a V, and I was, you know, just standing there and I was looking – 

Q     You’re kind of up in the V?

A     Yeah, I’m in the V, and I’m looking for this driver.  So it’s raining like cats
and dogs and I really can’t see.  I wear glasses and my glasses all fogged up
and raining all over.  I can’t see – I can’t hardly see anything.  And then I’m
looking.  I’m – this is the course of my – I’m looking for this driver.  That what
I’m supposed to be doing – 

Q     Exactly.

A     – is looking for this driver to make this swap.

Q     If you can’t find him, you can’t swap.

A     Right, absolutely.

Q     Okay.

A     And I get hit.

Q     All right.  Were you doing anything else at the same time that you were
looking for that driver?

A     Well, I did urinate while I was doing that, but, you know, there wasn’t
nobody – I looked and there wasn’t nobody – I mean, drivers, we do this all
the time.  I mean, you know, if there wasn’t nobody, I’ll say a human being,
wasn’t nobody walking in the parking lot, I couldn’t see nobody walking, it was
raining real hard.  I had drove probably ain’t no telling how many miles before
I got to the truck stop.  I had to – I have an emergency going on.  I had to
empty my bladder.

Q     But at the same time what were you – were you looking for this guy
you’re supposed to meet?
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A     Yes, sir, I was.  I was looking for him.  (Tr.21-26)

While the claimant was standing on the running board of his truck,

another driver made contact with his rig, causing the claimant to strike his

head and fall, injuring his head, neck, and right shoulder.  The record reflects

that the claimant was taken by ambulance to the Hershey, Pennsylvania,

hospital where he was treated in the Emergency Department with a chief

complaint of a head injury, and released to follow-up with his primary care

physician in two (2) days while applying ice for swelling.  The claimant was

further advised not to drive while taking the medication, Vicodin, and to return

to the Emergency Department if his symptoms worsened.  (Cl. Ex. A, pp.4-5)

The claimant testified that his employer put him on a bus to return to

Little Rock, Arkansas.  The claimant did not recall the trip because he had a

concussion.  Upon returning to Arkansas, the employer referred the claimant

to Dr. Scott Carle at Concentra Health Centers in Little Rock, Arkansas.  The

claimant testified that he was seen at Concentra approximately five (5) times

complaining of head and neck pain and that he was subsequently referred to

a neurologist, Dr. Wayne [sic] Chesser, with OrthoArkansas in Little Rock,

Arkansas.  Dr. Carle treated the claimant from March 7, 2012, through March

26, 2012, at which time he recommended a neurological consult.   In fact, the

record reflects that the nurse case manager, Debbie Doyle, approved the
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referral to Dr. Chesser.  Prior to seeing Dr. Chesser, the claimant received a

call from the claims adjuster for the TPA advising him that she had decided

to discontinue his workers’ compensation claim.  The claimant stated that he

was temporarily performing light-duty for the employer at the time his workers’

compensation claim was controverted.  The claimant kept his appointment

with Dr. Chesser which he paid out-of-pocket.  Dr. Chesser, in turn, referred

the claimant to an orthopedic surgeon at OrthoArkansas to evaluate his right

shoulder complaints.  An MRI of the claimant’s right shoulder revealed that the

claimant had sustained a rotator cuff tear of the right shoulder.  The record

reflects that the claimant was unable to receive the recommended treatment,

specifically, surgical repair of the right shoulder for more than one year

because he did not have health insurance and respondents controverted the

claim.  The claimant was eventually approved for Social Security Disability

and Medicare in April, 2013, which allowed the claimant to undergo the

recommended surgery.  (Tr.34-39)

In addition to the claimant’s right shoulder injury, which was repaired by

Dr. Gilliam, Dr. Chesser also referred the claimant to Dr. Jason Tullis at the

same clinic for the claimant’s cervical complaints, however, Dr. Tullis did not

find the claimant to be an appropriate candidate for surgery related to his

cervical complaints. 



14HARRIS – G201899

The claimant was terminated by the employer on May 16, 2012, after

he had exhausted his FMLA and the medical evidence indicated that he was

unable to perform his assigned duties and responsibilities as a truck driver.

The claimant has not returned to gainful employment.  (Resp. Ex. B, p.7)

Again, there is no genuine dispute that the claimant sustained multiple

injuries as the result of the incident on February 29, 2012.  Although there is

conflicting testimony concerning whether or not the claimant ever lost

consciousness, the incident is undisputed.  The history obtained at the

Emergency Department at the Hershey Medical Center states:

History of Present Illness
The patient presents with headache.  The onset was 30 minutes ago.

The course/duration of symptoms is constant.  Location: occipital.  Radiating
pain:  none.  The character of symptoms is pressure.  The degree at onset
was minimal.  The degree at maximum was moderate.  The degree at present
is moderate.  Exacerbating factors consist of none.  The relieving factor is
none.  Risk factors consist of none.  Prior episodes: none.  Therapy today:
emergency medical services.  Preceding symptoms: none.  Associated
symptoms: nausea and dizziness.  patient [sic] presents to ED with headache
and edema after he was standing on the steps to a tractor trailer and the truck
was hit from behind causing him to hit his head on the door of his truck.
There was no LOC, neck or back pain.  Has milk dizziness with nausea.  Has
mild contusion to back of head.  (Resp. Ex. A, p.3)

After returning to Arkansas, the claimant was examined and treated by

Dr. Scott Carle at Concentra Health Center in Little Rock, Arkansas.  Dr. Carle

diagnosed contusions to the face, scalp, and neck.  While the clinic records

from Concentra are incomplete, it is undisputed that the claimant complained
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of right-sided neck and shoulder pain following the injury and was

subsequently referred for a neurological consult.  Although the nurse case

manager’s cover letter indicated an appointment had been made with Dr.

Wayne Chesser, a neurologist with OrthoArkansas, the medical records

reflect that the physician was Dr. Michael Z. Chesser.  Dr. Chesser diagnosed

a right shoulder impingement and referred the claimant to Dr. David Gilliam,

an orthopedic surgeon, as well as scheduled additional diagnostic studies to

determine the nature and extent of the claimant’s cervical spine and right

shoulder complaints.  (Cl. Ex. A, pp.7-10)

The claimant was next evaluated by Dr. David Gilliam, an orthopedic

surgeon, on May 14, 2012.  Dr. Gilliam recommended an MRI of the right

shoulder to rule out rotator cuff tear.  The study revealed a full thickness

tendon tear of the right shoulder, as well as a C6-7 disc protrusion with right

C7 nerve impingement.  The claimant was treated with epidural steroid

injections for his cervical injury.  In addition, the claimant was scheduled for

surgery to repair the rotator cuff tear; however, the surgery was cancelled

because of a lack of insurance.  (Cl. Ex. A, pp.14, 16, 19)

Because respondents frustrated the claimant’s ability to obtain follow-up

medical care, including surgery, the claimant was limited to conservative

treatment despite the fact that Dr. Chesser, at all times, opined that the
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claimant was totally disabled.  It is apparent from Dr. Chesser’s April 11, 2013,

report that the claimant subsequently was approved for Social Security and

Medicare.  (Cl. Ex. A, p.32)

Dr. Gilliam also continued to recommend surgical intervention to repair

the rotator cuff which was postponed until July 16, 2013, at which time the

claimant underwent surgical repair of the right shoulder.  Dr. Gilliam continued

to treat the claimant for his right shoulder post-operatively while referring the

claimant to Dr. Jason E. Tullis for the claimant’s cervical complaints.  The

claimant apparently last saw Dr. Tullis on December 18, 2013, at which time

Dr. Tullis had exhausted his treatment, pointing out that there were not any

surgical options available to the claimant and suggesting that the claimant be

seen for pain management.  (Cl. Ex. A, p.44)

The last medical report is dated January 30, 2014, at which time the

claimant was examined and treated by Dr. Majid Saleem by referral from Dr.

Tullis.  Dr. Saleem made certain diagnostic and treatment recommendations,

but, again, there are no narrative reports after January 30, 3014.  Accordingly,

the full nature and extent of the claimant’s cervical injury, as well as his

entitlement to further indemnity benefits and medical treatment requires

development of the medical evidence and must, by necessity, be reserved.

ADJUDICATION
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The  Arkansas  Code  defines  a  compensable  injury  as  “[a]n

accidental injury ... arising  out  of  and  in  the  course  of  employment.”   Ark.

Code   Ann.  §11-9-102(4)(A)(i) (Supp.2007).   The definition  of  compensable

injury excludes injuries inflicted upon an employee at a time when

employment  services  are  not  being  performed.   Ark.  Code  Ann.  §11-9-

102(4)(B)(iii).  The issue of whether an employee was performing employment

services within the course of employment depends on the particular facts and

circumstances of each case.  Texarkana School District v. Conner, 373 Ark.

372, 284 S.W.3d 57 (2008).  An employee is performing “employment

services” when he is doing something that is generally required by his

employer. Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361

(2006).  The test is whether the injury occurred within the time and space

boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest directly or indirectly.

Id.  The critical issue is whether the interests of the employer were being

directly or indirectly advanced by the employee at the time of the injury.  Id.

The term “employment services” is not limited to duties that an employee was

hired to do; an employer has the power to enlarge the course of employment

by assigning tasks outside the usual scope of the employment.  Arkansas

Department of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991).
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Whether an employer requires an employee to do something has been

dispositive of whether the activity constituted employment services.  See, Ray

v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558 (1999).  

Respondents contend that the claimant’s injury occurred while the

claimant was performing an non-work related activity, specifically, the illegal

activity of urinating in public, as well as indecent exposure.  Accordingly,

respondents contend that the claimant’s activity fell outside his employment

and provided no direct or indirect benefit to the employer.  In its brief filed

subsequent to the hearing, respondents cite the relevant statute on indecent

exposure in the State of Pennsylvania as follows:

18 Pa. Cons. Stat. §3127.  Indecent exposure.

(a) Offense defined. – A person commits indecent exposure if
that person exposes his or her genitals in any public place or in
any place where there are present other persons under

circumstances in which he or she knows or should know  that

this  conduct  is  likely  to  offend,  affront  or  alarm.   (b)

Grading. – If the person knows or should have known that any
of the persons present are less than 16 years of age, indecent
exposure under subsection (a) is a misdemeanor of the first
degree.  Otherwise, indecent exposure under subsection (a) is
a misdemeanor of the second degree.  (Emphasis supplied)

First, it is well established that an employee injured while taking a

bathroom break is considered to be within the course of his employment.  It

is patently improper to summarily pronounce that all claims involving “personal
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comfort” or “personal convenience” accidents are outside the course of

employment and, therefore, are non-compensable without regard to the

underlying facts;  by  the  same  logic,  it  is  improper  to  hold  that  all

personal-comfort or personal-convenience accidents are within the course of

employment and are compensable, no matter what the facts in individual

cases may be.   The Commission is charged with the duty of looking at the

facts peculiar to each individual case.  See, Matlock v. Ark. Blue Cross/Blue

Shield, 74 Ark. App. 322, 49S.W.3d 126 (2001)

In the instant claim, it is undisputed that the claimant had driven his

employer’s semi-tractor-trailer truck to a truck stop in Pennsylvania where his

employer had specifically directed his to go.  The claimant was specifically

directed to meet another Cal-Ark driver and exchange loads at the designated

truck stop.  The claimant pulled into a small designated truck stop where there

was a gridlock of trucks in the lot and no location for the claimant to park his

truck.  The conditions were such that it was raining extremely hard and the

claimant had problems in visually locating the other Cal-Ark driver as directed

by the employer.  The claimant stood on the running board of his truck so that

he might be better able to see the other driver.  While standing on the running

board between the door of the truck and the cab, the claimant urinated rather

than leave his truck to find a public restroom under these harsh conditions.
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While standing on the running board, claimant’s truck was struck by another

truck, backing up, causing the claimant to sustain injuries after receiving a

blow to his head and being knocked off the tractor to the pavement.  It is

further undisputed by respondents’ own witness, Marlon Hilton, the employer’s

Vice-President of Safety, that at the time the accident occurred, the claimant

was on duty and under an assigned load.

The real issue is whether the claimant’s actions in obtaining personal

comfort in a truck stop parking lot takes him outside the course and scope of

employment.  I respectfully submit that it does not.

Extreme circumstances require extreme action.  Clearly, the claimant

could have left his truck in an unsecured location and walked through a driving

rainstorm to find a bathroom in order to relieve himself rather than take a brief

bathroom break at his truck.  The claimant was in a small truck stop,

surrounded totally by other truckers.  His actions, in my opinion were not

unreasonable under the circumstances.  His conduct was not likely to offend,

affront, or alarm any other truckers.  In fact, there is no evidence whatsoever

that the claimant exposed himself.  The claimant was not charged with any

statutory violations.  The employer did not discipline the claimant for his

actions.

The burden of proving the job-relatedness of an alleged injury rests with
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the claimant.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111

(1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss v. Ward’s Pulpwood Yard , 248 Ark. 465, 425 S.W.2d 629

(1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give the claimant the

benefit of the doubt in making factual determinations.  However, current law

requires that evidence regarding whether or not a claimant  has  met  the

burden  of  proof  be  weighed  impartially,  without giving the  benefit  of  the

doubt  to  either  party.   Arkansas  Code  Annotated §11-9-704(c)(4); Wade

v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v.

McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has proven, by a

preponderance of the evidence, that he sustained an injury arising out of and

during the course of his employment.  The claimant was performing

employment services at the time of his accident.

The remaining issue concerns claimant’s entitlement to temporary total

disability.

Rather than conduct a further exhaustive analysis of the medical
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evidence, suffice it to say that the medical evidence of record supports that

the claimant was temporarily totally disabled following his February 29, 2012,

injury and continuing through at least the date of his last medical treatment on

January 30, 2014.  As previously pointed out, the claimant’s effort at obtaining

reasonably necessary medical treatment, including surgery, was frustrated

and delayed because respondents’ third-party administrator controverted the

claim in its entirety.  While it appears that the employer initially exercised good

faith in meeting its obligations under our workers’ compensation laws by

providing the claimant with some restricted light-duty work, as well as paying

the initial medical treatment, it was the claims manager for the TPA that

terminated all benefits followed by the employer’s termination of employment.

Accordingly, the claimant is entitled to temporary total disability through at

least January 30, 2014. and until such time as claimant’s healing period is

determined to have ended based upon the medical evidence.  Unfortunately,

the end of the claimant’s healing period, as well as claimant’s entitlement to

additional temporary total disability requires further development of the

medical evidence.

On cross-examination, the claimant acknowledged that he received

unemployment compensation for an undetermined period of time

(approximately 8 to 10 months).  It was stipulated that respondents were
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entitled to a dollar-for-dollar offset against any unemployment that the

claimant received during the period that he was claiming temporary total

disability.  (Tr.56, 64)

Ark. Code Ann. §11-9-506(b) states:

(b)  Provided, however, if a claim for temporary total disability is
controverted and later determined to be compensable, temporary
total disability shall be payable to an injured employee with
respect to any week for which the injured employee receives
unemployment benefits but only to the extent that the temporary
total disability otherwise payable exceeds the unemployment
benefits.  

In view of the foregoing, I hereby make the following:

AWARD

Respondent, Retention Management Services, Inc., is hereby directed

and ordered to pay, to the claimant, temporary total disability benefits at the

rate of $584.00 per week, beginning March 1, 2012, and continuing through

at least January 30, 2014.  

All accrued benefits shall be paid in lump sum and without discount;

however, respondents may claim credit for any periods of time that the

claimant worked, as well as a credit for any periods of unemployment received

pursuant to Ark. Code Ann. §11-9-506.

Respondents are further directed and ordered to pay all outstanding

hospital, medical, and related expenses as the result of claimant’s
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compensable injuries, and respondents remains responsible for continued

reasonably necessary medical treatment. 

Additionally, claimant’s attorney, Mr. Peter O. Thomas, Jr., is hereby

awarded the maximum statutory attorney’s fee on all indemnity benefits

awarded pursuant to, and limited by  Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                         
DAVID GREENBAUM                                    
Chief Administrative Law Judge                     


