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JUSTIN GRIFFITH CLAIMANT
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OPINION FILED JUNE 9, 2014

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents No. 1 represented by MELISSA WOOD, Attorney, Little
Rock, Arkansas.

Respondents No. 2 and 3 represented by CHRISTY KING, Attorney,
Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 11, 2014, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on September 19, 2013, and a pre-hearing order was filed

on September 19, 2013.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his back.

4. The claimant is entitled to a weekly compensation rate of

$488 for temporary total disability and $366 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether claimant is entitled to additional medical in the

form of injections recommended by Dr. Cannon and medical treatment

recommendations made by Dr. Blankenship, the claimant’s authorized

treating physician.

2. Whether the claimant is entitled to temporary total

disability benefits from September 6, 2012, to a date to be

determined.

3. Whether the claimant’s attorney is entitled to an

attorney’s fee.

Claimant’s contentions are:

“Claimant was injured on October 8, 2006.  His
lower back was injured when he tripped over a
lead tong cable and landed on his back.  Dr.
Cannon has recommended he receive injections.”

Respondents No. 1's contentions are:

“Respondents contend that all appropriate
benefits have been paid with regard to this
case.  Dr. Cannon has recommended additional
medication and injections, and the injections
have not passed precertification.  The
additional treatment is not reasonable and
necessary.”
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Respondent No. 2 did not file contentions and request to be

excused from the conference which was granted.

The claimant, in this matter, is a forty-two-year-old male who

was employed by the respondent when he sustained a compensable back

injury on October 9, 2006.  On October 20, 2011, this

administrative law judge issued an opinion that order the

respondents to bear the burden of the reasonable and necessary

medical treatment recommended by Dr. Blankenship.  At that time,

part of the recommended treatment by Dr. Blankenship was injections

to be performed by Dr. David Cannon.  That opinion was affirmed and

adopted by the Full Commission on February 2, 2012.

The claimant was seen by Dr. Blankenship on May 31, 2012,

after the Full Commission’s February 2, 2012, opinion had become

final.  Dr. Blankenship stated in his recommendation portion of

that medical record, “My recommendations for over a year have not

changed.  I would recommend we get in to see Dr. Cannon for

evaluation and possible ESI.  I have also recommended we start him

in an aggressive active physical therapy program with Steve at

Trinity.  The gentleman has a significant amount of myofacial pain

secondary to his current problem and I have recommended that we get

him started back on OxyContin, OxyIR for breakthrough pain and

Lyrica.”

On September 6, 2012, Dr. Blankenship issued an excuse slip

which indicates that the claimant is to remain off work and that he

was seen in Dr. Blankenship’s office that day.
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On September 24, 2012, the claimant was seen by Dr. Cannon.

In the medical report from that visit, Dr. Cannon indicates that

Dr. Blankenship has recommended and he plans to do an “epidural

injection under fluoroscopy at the L5-S1 level and then consider up

to four injections but most likely he will not need that many.”

Dr. Cannon’s medical note also indicates that the lumbar epidural

injection will proceed as soon as he receives approval.

On September 13, 2012, the claimant was again seen in Dr.

Blankenship’s office.  An excuse slip dated October 2, 2012,

indicates that visit.  The claimant was also given restrictions of

no prolonged sitting, standing or walking and no lifting.  As to

the claimant’s return to work, the excuse slip indicated that the

claimant was unable to return to work and would not be able to do

so until a date yet to be determined.

On November 1, 2012, the claimant was admitted into the

Physician’s Specialty Hospital.  At that time, the claimant

received his lumbar epidural injection under fluoroscopy at L5-S1

which was performed by Dr. David Cannon.

On January 17, 2013, the claimant was seen at the Neurosurgery

Spine Center by Dr. Blankenship’s APN, Rhonda Findley.  The medical

record, in part, state, “The injection actually gave him about 80%

relief but the last couple of weeks he has noticed that his pain is

returning and now only has about 30% relief.”  The recommendation

portion of that record indicates that the claimant would be

referred to Dr. Cannon again for additional injections.
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On April 30, 2013, the claimant was seen by Dr. Cannon due to

the recommendation from Dr. Blankenship’s office.  The

plan/recommendation portion of that medical record states, “I would

like to get approval for a repeat lumbar epidural injection.  His

injection on 11/01/2012 gave him 85-90% improvement, four months of

relief and he was doing well until just recently when he started

noticing increasing pain with any type of activity.”

On June 17, 2013, the claimant was again seen by Dr.

Blankenship’s APN, Rhonda Findley.  At that time, the claimant

continued to complain of back difficulties including pain that

radiates bilaterally through his thighs and posterior legs to

knees.  The medical record from that visit also indicates that no

other treatment has been authorized for the patient.  The

recommendation portion of that medical record indicates that the

claimant’s need for a new MRI, additional injection and aggressive

physical therapy.

The respondents have introduced three different documents from

Health Direct, Inc. the first of which is found in Respondents’

Exhibit No. 1, Pages 49 through 51, the second is found at Pages 52

through 57 and the third is found at Pages 58 through 63.  Those

three documents are all Health Direct, Inc. utilization reports.

All of those reports indicate that Health Direct, Inc. would not

certify the medical treatment recommended both by Dr. Cannon and

Dr. Blankenship.  The reports explain the rational of their denial

of the treatment that was recommended by the claimant’s authorized

treatment physician.  I note that none of the physicians listed in
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the Heath Direct, Inc. reports have ever seen or examined the

claimant in this matter.  Instead, they have only examined medical

reports provided to them by the respondents.

The respondents have introduced a letter found at Respondents’

Exhibit No. 1, Page 46.  That letter dated October 18, 2010. was

written by Dr. Keith Holder who had previously treated the

claimant.  Following is the body of that letter:

“This is in reference to a letter of September
27, 2010, in regard to Mr. Griffith.  In
answer to your questions, I do not feel at the
present time that Mr. Griffith needs any more
medical treatment for his reported back pain.
Additionally, the associated restrictions and
limitations noted on Form AR-3 were to be
associated more with his degenerative changes
than to the reported injury, since he had
degenerative changes of the facets of the
lower spine on the MRI of November 2009.  This
is with a reasonable degree of medical
certainty.  If any other additional medical
information surfaces, I will be glad to
consider that.”

I note that this letter that was authored by Dr. Holder and sent to

the respondents’ attorney was written before the October 20, 2011,

opinion of this administrative law judge that was affirmed and

adopted by the Full Commission on February 2, 2102.

The respondents have also introduced two letters authored by

Dr. Michael Calhoun and address to the respondents’ attorney in

this matter.  The first letter is date January 10, 2013, and

following is the body of that letter:

“I am sorry about the misunderstanding whether
I has seen Mr. Griffin as a patient.  I
reviewed the records of Dr. David Cannon.
Specifically, his interpretation of the MRI
states that the patient has lateral recessed
stenosis, facet arthropathy and degenerative



7

discs at L4-5 and L5-S1.  Since the patient’s
problem was an L5 superior wedge fracture from
2006, I do not feel that any of the treatment
now is related to his work injury and
certainly he should not be off work.  These
all appear to be degenerative conditions and
not related to his previous injury.”

The second letter is dated February 7, 2013, and following is the

body of that letter:

“I am sorry but there is nothing else I can
really state as far as the wedge fracture from
2006.  It should be completely healed
approximately one year after the injury.
Since it has now been seven years, I can see
no way where the wedge fracture would continue
to be an issue with regard to his lower back.”

After review of the medical records in this matter, it appears

that Dr. Calhoun never actually saw or examined the claimant but

instead has relied on medical records provided to him by the

respondents to form his opinion regarding the claimant’s medical

treatment.  I will note that Dr. Calhoun also issued a letter in

this matter dated May 5, 2011, which was also addressed to the

respondents’ attorney.  Dr. Calhoun indicated, at that time, that

he did not believe further medical care would be of benefit.  I

note that letter which is found at Claimant’s Exhibit No. 1, Page

7, was also considered in the opinion of this administrative law

judge dated October 20, 2011, which awarded reasonable and

necessary medical treatment recommended by Dr. Blankenship.  Again,

that opinion was affirmed and adopted by the Full Commission on

February 2, 2012.

The respondents have also introduced a document that was

prepared by Dr. Earl Peeples.  The header of that document
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indicates that the document originated at “People’s Medical Legal

Consulting LLC.”  I note that document is 20 pages in length and

has a nearly five page long summary included in that 20 page

document.  Following is a portion of that document:

“It is my opinion that additional treatment,
in the form addictive narcotics or invasive
procedures whether they be injection or
surgery, are more likely to harm Mr. Griffith
than they are to help.  The administrative law
judges who review this file should take to
heart the science quoted above regarding that
matter as they consider their opinion in this
case.  They should not harm him with further
unnecessary treatment, but should give him the
opportunity to assume a productive role in
society.  He should not use the WC system as a
source of high quality narcotics and a means
to avoid work.

I have no personal animosity toward the
claimant or the providers of his care.  My
opinions are not personal but are based on the
science quoted above.

The opinions stated in this report are based
on the medical information in the form of
medical records provided to me.  Should
additional medical information or records be
provided, it is possible my opinions might be
modified or changed.  Medicine is an inexact
science; however, the opinions stated above
are based on a reasonable degree of medical
certainty.”

I would note that it appears that Dr. Peeples has never had the

opportunity to physically exam or treat the claimant.  Instead, he

has relied on medical records provided to him by the respondents.

I also note that the document prepared by Dr. Peeples incorporates

case law citations (refer to Page 79 of Respondents’ Exhibit No. 1)

and actually addresses this administrative law judge in the above

quoted portion.  I give this document little weight in that it
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appears that Dr. Peeples has not authored an objective medical

opinion but instead it appears that he has considered law, made

determination of facts and went as far as to advise the Commission

as to his belief of what the outcome of the current litigation

should be.

On January 9, 2014, Dr. Blankenship authored a letter to the

claimant’s attorney.  Following is the body of that letter:

“As I have indicated in previous narratives in
my clinic notes concerning Mr. Griffith, I do
feel that the sagittal plane imbalance that is
noted on his radiographs, as well as the
findings on his radiographs and clinical
examination are all directly related to his
work injury.  It is my opinion based on
reasonable degree of medical certainty, and
this has been unchanged throughout his
treatment, that his need for treatment is
directed related to his work-related injury,
and the findings on his radiographs that need
treatment are related to this.  Any questions
concerning this may be forwarded to me, and I
would be happy to address them.”

I note that Dr. Blankenship has personally examined the claimant as

well as other medical providers within the Neurosurgery Spine

Center.

On January 30, 2013, Dr. Blankenship again authored a letter

to the claimant’s attorney.  Dr. Blankenship addresses in that

letter questions provided to him in relation to the documents or

letters of Dr. Peeples and Dr. Calhoun.  Following are Dr.

Blankenship’s remarks:

“I understand that he has seen Dr. Peeples and
Dr. Calhoun.  First of all, I will address
your questions in the order they were provided
to me.
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1. Dr. Peeples asserts that Mr. Griffith’s
records show subjective pain complaints.
First of all, they do show that the gentleman
has pain complains, which pain in and of
itself is subjective.  An anterior wedge
compression fracture with endplate edema is an
objective finding in and of itself.  His pain
complaints at the time I saw him were
consistent with the compression fracture and
the wedge fracture and the edema that was
noted on his MRI.  Therefore, the only thing
in Dr. Peeples’ records that are subjective is
incorrect since he has an objective finding of
an anterior teardrop fracture on his lumbar
MRI with endplate edema.

2. Both Dr. People and Dr. Calhoun’s opinion
according to you that his endplate fracture
should have healed in one year.  I have not
seen the gentleman personally in three years,
so I cannot state whether he is still
symptomatic from this or not.  The statement
that an endplate fracture will heal in a year
is a correct statement.  That does not mean
that the patient is healed over the injury to
their back since segmental instability and
other factors can play into the problems
involved.  Once again, without having seen the
gentleman in three years, it is impossible for
me to state with absolute certainty whether I
still feel that his symptoms are from this but
most certain his symptoms when I saw him were
from this fracture and likely segmental
instability.

3. Muscle spasms are not voluntary.

4. As I have indicated previously, the
sagittal plane imbalance that was noted on his
MRI and his plain films in my opinion, are
related to his injury because he has a
demonstrable injury with a likely anterior
wedge compression and teardrop fracture along
with edema that was noted in the endplates.
The gentleman at least according to my records
had no prior history of back problems, and
therefore, the only thing that can be
attributed to his is his injury from 2006.  If
other records are available, I would have to
review those, but at present with the
information that I have been provided, I still
feel like the findings that I noted on my
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examination and review of 2010 are directly
related to his work injury in 2006.”

On February 4, 2014, the claimant’s attorney authored a letter

to Dr. Blankenship which asks specifically about his

recommendations for treatment regarding the claimant.  Those

recommendations are found at the bottom of Ms. Brooks’ letter.

Following is the body of that letter:

“Thank you very much for your letter dated
January 30, 2014.  I am again enclosing a
medical release form signed by my client, your
patient, Justin Griffith.  You were correct in
your belief that Mr. Griffin had no symptoms
of back problems prior to his work injury of
2006.  In your letter you also mentioned that
you have not seen Mr. Griffith in three years.
As you are no doubt aware, he was coming to
your office and was being seen by Rhonda
Finley, who continued to refer him for
injections with Dr. Cannon as you had
initially recommended.  Workers’ compensation
refused to allow him to return to your office,
or to have any additional injections by Dr.
Cannon and the last record I have of him being
in your office is June 17, 2013.  So, although
I realize you have not personally seen Mr.
Griffith in some time, do you believe, based
on a review of the records that Ms. Findley
keeps, that her recommendations in the June
17, 2013 record are needed as a result of his
2006 work injury?  Those recommendations are,
number one, physical therapy, number two, a
referral to pain management with Dr. Regina
Thurman, number three, a new MRI, and number
four, another injection by Dr. Cannon.

I appreciate your being so patient with me,
and I do believe this will avoid the need for
a deposition.  Thank you so very much for your
time.”

I note that at Claimant’s Exhibit No. 1, Page 37, the claimant has

introduced the above stated letter and Dr. Blankenship has
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indicated in his hand writing “yes” to those recommendations and

signed and dated that document 2/4/13.

After review of the medical evidence in this matter and the

testimony of the claimant, I find that the claimant is entitled to

the medical treatment that has been recommended by Dr. Blankenship

which includes physical therapy, a referral to pain management with

Dr. Regina Thurman, a new MRI and additional injection by Dr. David

Cannon.  I find that this medical treatment is reasonable and

necessary medical treatment for the claimant’s compensable back

injury.  The claimant also submitted at Claimant’s Exhibit No. 2 a

list of medications that he has been prescribed due to his

compensable back injury.  Some of those prescriptions were paid for

out of the claimant’s own pocket.  I note that there are five

payments that were made by the claimant for $49.49 and one payment

made by the claimant for $26.89.  The respondents shall reimburse

the claimant for his out of pocket expenses for those medications

as they were reasonable and necessary medical treatment for the

claimant’s compensable back injury.

The claimant has also asked the Commission to consider his

entitlement to temporary total disability benefits from September

6, 2012, to a date yet to be determined.  As previously stated, Dr.

Blankenship, the claimant’s authorized treating physician, did

remove the claimant from work on September 6, 2012, and again on

October 2, 2012.  At that time, he indicated that the claimant’s

return to work was to be determined.  The claimant has been unable

to receive medical treatment due to the respondents’ failure to
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authorize that treatment which this administrative law judge has

found to be reasonable and necessary.  As such, the claimant

remains in his healing period and is temporarily and totally

disabled.  The respondents shall pay the claimant temporary total

disability benefits from September 6, 2012, to a date yet to be

determined.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on September 19, 2013, and contained

in a pre-hearing order filed September 19, 2013, are hereby

accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to additional medical treatment in the form of

injections recommended by Dr. Blankenship and performed by Dr.

Cannon, physical therapy recommended by Dr. Blankenship, additional

MRI that has been recommended by Dr. Blankenship, and a referral to

Dr. Regina Thurman that has been recommended by Dr. Blankenship.

3. The respondents shall reimburse the claimant for his out of

pocket prescription expenses as he has proven by a preponderance of
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the evidence that they are reasonable and necessary medical

treatment for his compensable injury.

4. The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability benefits from

September 6, 2012, to a date yet to be determined.

5. The claimant has proven by a preponderance of the evidence

that his attorney is entitled to an attorney’s fee that is

commensurate with the benefits awarded herein and the Arkansas

Workers’ Compensation Act.

ORDER

The respondents shall bear the burden of the costs of the

claimant’s reasonable and necessary medical treatment for his

compensable injury including those recommendations of Dr.

Blankenship.

The respondents shall reimburse the claimant for out of pocket

prescription expenses.

The respondents shall pay the claimant temporary total

disability benefits beginning September 6, 2012, to a date yet to

be determined.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits pursuant to Ark.

Code Ann. §11-9-715.
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All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


