
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F908480 (09/2007)

WILLIAM R. GRAYS, EMPLOYEE                                                                     CLAIMANT

LEXICON, INC., EMPLOYER         RESPONDENT

LIBERTY MUTUAL GROUP, CARRIER                                                       RESPONDENT

OPINION FILED MARCH 7, 2014

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on December 13,
2013, at Luxora, Mississippi County, Arkansas.

Claimant appeared pro se.

Respondent represented by the HONORABLE JARROD PARRISH, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above referenced claim to determine the claimant’s 

entitlement to additional workers’ compensation benefits.  On November 18, 2013, a pre-hearing

conference was conducted in this claim, from which a Pre-hearing Order of the same date was

filed.  The Pre-hearing Order reflects stipulations entered by the parties, the issues to be

addressed during the course of the hearing, and the contentions of the parties relative to the afore. 

The Pre-hearing Order is herein designated a part of the record as Commission Exhibit #1. 

The testimony of William R. Grays coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION

William R. Grays, the claimant, with a date of birth of December 17, 1965, has a high

school education.  In addition to being a high school graduate, the claimant has a Millwright
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Certification.  The claimant offered that he is certified in machinery operation and that he is

certified in multiple equipment operations with several different companies, adding that he is

United States certified with the Laurel Group, and a certified welder. The claimant’s work history

since high school has consisted of industrial and construction work.  

The testimony of the claimant reflects that he commenced his employment with

respondent-employer approximately a week prior to his September 2007, injury.  The claimant

was employed as a millwright and multitask on that particular job of respondent-employer, which

was a shutdown of one week duration.  In describing the mechanics of the September 2007,

compensable injury, the claimant testified:

     I understood it was the 7th.   I’d only been at work for seven
days prior to the incident.  It happened on the last day of the job.

     Steel - - a full piece of steel grating came loose from the
equipment that it was rigged to and fell down striking a piece of
machinery and landing on top of me.  Approximately twenty-three
feet long, ten and a half feet wide, weighing in at two hundred plus
pounds. (T. 12). 

The claimant explained that among his injuries was an injury to his neck in the accident.  The

claimant testified that he was not off work for any significant period of time as a result of the

injury, explaining:

     No, because when it happened, I was in and out of
consciousness, and when I came to, I was in the hospital.  I stayed
there overnight and the next morning, that’s when I came around. 
They released me the next day and took me right back to work.

     And then, I went to light duty. (T. 13).

The testimony of the claimant reflects that he worked light duty for possibly six (6) weeks or

longer before being placed at full duty.  The claimant added that following his release to full
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duty, “they wanted to put me at full time and cut my pay”. (T. 14).  The claimant confirmed that

he was offered a full duty job by respondent-employer, however maintains that the same entailed

a reduction in his hourly rate of pay.  The claimant declined the afore.  

The claimant testified that as his symptoms, which he attributed to the September 2007,

accident continued to worsen he sought further medical treatment.  Regarding the worsening

symptoms, the claimant’s testimony reflects:

     My neck pain.  My headaches and my neck would start hurting
and keep me up at night.  And the headaches would start in the
back of my head and go up toward the front - - over the front right
here and down my shoulder and straight down the side of my spine
in my back. 
(T. 15).

The claimant discussed the measures he undertook to obtain medical treatment:

     I didn’t.  I got a-hold of the Commission and I had talked to the
lawyers and called them and they said, “Well, there ain’t nothing -
- we’re not going to do anything else.”  That’s when I went in and
started with the Commission, and workers’ comp and going
through everything myself. (T. 15).

The claimant’s testimony reflects that he went to Dr. John Campbell, a Jonesboro

neurosurgeon, pursuant to a Change of Physician Order.   The claimant testified that he was seen

by Dr. Campbell on two (2) occasions:

     Yes, sir.  The first time he went in and took - - got all of my
statistics and an MRI.  The next time I come back, he gave me the
readings of the MRI.. (T. 16).

The claimant testified that he was not scheduled for a follow-up appointment with Dr. Campbell,

but rather was referred for further treatment of his neck complaint, however respondents refused

to furnish same.  
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The claimant confirmed that he was later seen by Dr. Steve Cathey, a North Little Rock

neurosurgeon, in connection with his neck complaint.  The claimant was seen by Dr. Cathey in

May 2012, during which time a 6% anatomical impairment rating was assessed.  

The claimant testified that he has seen a physician in Sikeston, Missouri, on one occasion

since being seen by Dr. Cathey in May 2012.  The claimant testified that the Sikeston physician

referred him to a physician in St. Louis.  The claimant’s testimony reflects that he is not seeing a

physician in connection with the September 2007, injury at this point.  

While the claimant has worked since his release to full duty in connection with the

September 2007, injury, he is not presently working.  The claimant offered that he last worked in

November 2012, performing construction work as a precision millwright, which was of duration

of between a month and five (5) weeks.  All of the jobs performed by the claimant since

September 2007, accident have been construction-type jobs. 

The claimant asserts that he continues to experience symptoms attributable to the

September 2007, accident.  The claimant continued, regarding the afore:

     Chronic neck pain, and sometimes light and most times severe. 
Right now I’m having numbness running down the back of my
arm.

     Both of my arms.  And it’s this pain that, you know, comes right
down my shoulders.  And I just started a headache back here in the
very back of my head and it’s slowly creeping up over, and I’ve
done taken Tylenol this morning. (T. 20). 

The claimant maintains that he was having, and relayed, the above symptoms at the time of his

May 2012, visit to Dr. Cathey.  Likewise, the claimant asserts that he was having the symptoms

at the time of his visits with Dr. Campbell in Jonesboro.  The claimant testified that the doctor he
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saw in Sikeston, Missouri, did not provide any medical treatment, but rather referred him to a

physician in St. Louis, Missouri, which he has not seen. 

The claimant’s testimony reflects regarding the impact of the September  2007, injury on

his ability to work:

     Over a period of time, it’s gotten worse.  And I’m not able to do
as much as I was before.  Back then, you know, I could carry a tool
belt weighing sixty-five or seventy-five pounds, you know, and
climb a I-beam.  And now, I am limited - - to myself, I am limited,
whereas, not to wear a tool belt.  But, you know, I can wear the
safety harness for a certain amount of time, until it just starts
getting - - kind of, getting too sore, and then, I have to do
something different.  That’s why I went back to my original craft,
millwright.

     Before, I was able to do multitask, which is easier to get jobs,
because you can do different jobs.  I’m not limited - - I wasn’t
limited to just one job. (T. 21-22).

The claimant elaborated on the various avenues available to him as “multitask”:

     Ironworking, carpentry.  I’m a certified carpenter.  Welding, you
know, operating, you know, machinery, a forklift, skytrack, J-O-
Gs, et cetera.  I was able to do some electrical.  It was pretty much
about anything in an industrial area, in a construction areas.  (T.
22).

The claimant added, regarding the hourly wage rates for the multitask jobs:

     It would range from eighteen an hour to twenty-eight dollars an
hour, depending on what company I worked for. (T. 22-23).

The testimony of the claimant reflects that the hourly wage rate for his original craft of

millwright was the same as that for the multitask jobs, depending on the employer.  

The testimony of the claimant reflects that he has looked for work since he last worked in

November 2012, however he has been unable find a job, adding:
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     Everybody wants you to go back and multitask and they want
somebody who can do everything. (T. 23).

The claimant attributes his inability to find a job to the residuals of his September 2007,

compensable injury, noting he is physically unable to perform the multitask jobs:

     Yes.  You know, I’ve run across other jobs, you know, and a lot
of times - - say, for instance, yesterday, I was called - - or
Wednesday, I was called for a job, you know, it was shut down for
a week over the Christmas holidays.  And they cut - - they changed
their mind and went back and said they didn’t need twenty-four
people, they needed fourteen.  They just didn’t need me, because I
would have to move some machinery around, and that’s what I do. 

     I place machinery in certain areas and line them up with others
to be in a straight precision line. (T. 23-24).  

During cross-examination, the claimant confirmed that he relayed during his deposition

that he has two (2) crafts in the union:

     Two crafts in the Union.  With the Union, I am certified in two
different crafts.  One is millwright, one is ironworking. (T. 27).

The claimant worked for Laurel before and after working for respondent-employer.  The claimant

confirmed that he is a precision millwright and that he has two (2) years of auto mechanic

training.  The claimant acknowledged that he has done some auto body work as an occupation at

some time or another.  The testimony of the claimant reflects that he can “do most all kinds of

industrial maintenance work”. (T. 28).  The afore includes carpentry, welding, and operating

heavy equipment.  The claimant has also worked as safety inspector in the past, and has worked

in a supervisory position in the past, directing and supervising other employees.    

In addressing injuries he received prior to September 2007, the testimony of the claimant

reflects that he suffered his first mid-back injury in 1990, while employed with Brown’s Shoe
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Company, resulting the filing of a Missouri workers’ compensation claim.  The claimant suffered

another workers’ compensation injury six to seven years ago when he was hit in the head with a

piece of wood.  The afore resulted in an injury to the lower part of the claimant’s neck, and upper

part of his thoracic spine. (T. 29-30).  The claimant testified that the afore injury caused some

cognitive issues – problems focusing and remembering things as well as problems formulating

sentences.  The testimony of the claimant reflects that he suffered a back injury in 2006, when he

caught the weight of jackhammer that he was running.  The claimant also sustained injuries in a

motor vehicle accident during the time of his employment at Brown Shoe Company.

The claimant confirmed, with respect to the injuries growing out the present claim, that in

September 2007, Dr. Williams released him to full duty and from his care on November 1, 2007. 

The claimant’s testimony reflects that between the November 1, 2007, release date and a January

2012, change of physician appointment with Dr. Campbell he did not obtain any medical

treatment in connection with the September 2007, compensable accident.  The claimant testified

that his condition, relative to the compensable injury, remained the same between the visits of

Dr. Williams and Dr. Campbell.  The claimant explained, during his deposition, his reasoning for

filing his request for further medical treatment after such a long period since being released by

Dr. Williams:

     No, no specific event.  Nothing had happened.  Just got tired of
being sore. (T. 32). 

The claimant further offered:

     It just kept getting worse. 

     That has to be the next part you read.  I was tired of being sore. 
I was tired of being in pain. (T. 32-33).
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The record reflects medical reports of the claimant having seen Dr. Joyce Reed on

February 28, 2011.  After reviewing the afore records, the claimant explained the absence of

references to complaints of head, neck or back from the September 2007, accident:

     I’m still trying to figure out where it is.  I don’t know if I’m
looking in the right place.  This is because of sickness.  

     There’s nothing they could have done about a head, neck, or
back injury, because I wasn’t there for that. 

*          *          *

     Not because I was injured or in pain or something.  I went to
them because I was sick.  (T. 34). 

The claimant acknowledged telling Dr. Sides, who is in the same practice with Dr. Reed, during

a March 2, 2001, visit that he was in excellent health until two weeks earlier.  The clamant

continued:

     I didn’t know how to go to every doctor and say, “Doctor, I’m
up here because I’m sick, but I also have neck pains and
everything.”  He asked me what were my symptoms and what was
my illness, and that’s what I told him. (T. 35). 

Following his September 2007, injury at respondent-employer the claimant returned to

work and worked modified duty.  During the modified duty, the claimant worked in the tool cage

at respondent-employer.  During the afore the claimant asserts that he took a pay cut and did not

received his regular pay rate.  The claimant maintains that during the afore his per diem was cut

out.  The claimant acknowledged that Dr. Williams released him to full duty work on October 14,

2007.  Following the afore, the claimant did not have any doctor statement indicating that he

could not work, or placing restrictions on his work activities.  

The claimant acknowledged that when the was released to full duty by Dr. Williams he
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was offered a regular position in the plant of respondent-employer, which he declined.  The

claimant explained that the reason he declined the job was because “they were going to cut my

pay again”. (T. 37).  

The testimony of the claimant reflects that since leaving the employment of respondent-

employer in 2007, he has received unemployment benefits in Missouri, Arkansas, and Illinois. 

The claimant testified that in completing the application for unemployment benefits he was

truthful and honest with each of the agencies, “to a point”.  Claimant denied that he ever lied. (T.

38). 

The claimant testified that during the shut down at respondent-employer his rate of pay

was “around twenty-one or twenty-two dollars per hour”. (T. 39).  The testimony of the claimant

reflects that the shutdowns and industrial maintenance projects at different plants is how he

makes his living.  Since last working for respondent-employer in 2007, the claimant has worked

at several different companies to include Fur-Con, Flural, Systems Contractors, BSI, and

Robinson Construction.  The claimant’s testimony reflects that at each of the places he worked

since being employed by respondent-employer, he was doing full-duty regular work.  The

claimant concedes that jobs were not modified or changed on his behalf. 

The testimony of the claimant reflects that he earned an hourly rate of $28.00, working a

shut down at Flural.  The claimant further testified that at the above different jobs, he performed

such physical activities of climbing ladders, climbing stairs, climbing scaffolding, climbing over,

in and out of machinery, and lifting up to fifty pounds.  Further, the claimant acknowledged that

he did not have to seek treatment from the company doctors or company nurses for any type of

flare-up or symptoms.  The claimant noted, regarding the afore, “I pretty much took care of that
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all myself”. (T. 41).  

The claimant testified that during the time of his 2012, deposition he was “trying to” do

some situps for exercise.  Additionally, the claimant relayed that he was doing some walking,

both through the jobs, and on his own for exercise.  Regarding the afore, the claimant asserts:

     Just anything to keep from getting stoved up. (T. 42).

The claimant acknowledged during his deposition he relayed that “there was nothing work-wise

that he had tried to do that he had been unable to do”, noting:

     I would manage to pull through it.

     I managed to get the job done.  It took a - - where I used to be
able to do things myself, I had to get somebody else to help me do
it. 

     Most of these jobs I would go to, I ended up doing the work
myself.  That’s why, when the companies keep calling me back, I
would be able to go in and work by myself with myself, and now, I
have to ask for somebody.  I might as well have my own crew. (T.
42).

The testimony of the claimant reflects that his employments subsequent to the 2007

employment with respondent-employer was as a millwright.  The claimant added, regarding the

impact of the residuals from the 2007 compensable injury on his subsequent employment:

     Yes, sir.  I was a millwright as well on that job, too.

     And it got to where I couldn’t - - you know, I had to take a lay-
off the last time I worked for them [System Contractor], because I
was in pain all the time.  The last one was in Arkansas doing a few
things in town.  It was wintertime and I was wearing the safety
harness and, you know, it just got too bad for me.  Wintertime is
really bad. (T. 43). 

The claimant again confirmed that his September 2007, compensable injury was primarily
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to his neck.  The claimant elaborated on his receipt of unemployment benefits:

     You had asked me about the unemployment a while ago, and
yeah, I did say I could go to work and there was nothing wrong.  If
I didn’t, I wouldn’t have been able to draw.  If a job came up, I
would’ve took it.  I’ve been doing it since this accident.  I do what
I have to, to take care of my family.  I feed my family, and if I have
to draw unemployment - - I didn’t lie.  You know, yes, I would
have went to work.  And I would still do it.  And I don’t care, you
know, what it takes, I will feed my family.  I’ve been doing it since
2007 with a broken neck.  Dr. Williams should have said
something about it back then.  Not wait until I, you know, got so
much pain and I had to go to a doctor - - the doctor in Jonesboro to
find out my neck was broken.  If I would have had the extra money
to go and do it myself, I would have done it beforehand.  I’m a
construction worker.  That’s what I do.  That’s my life.  And the
way it’s going is my job career is going to be cut short.  I’m six-
foot-seven, I’m supposed to be bulletproof.  My kids look at me
like that.  I’m not. (T. 44-45).

The pertinent medical in the record reflects that prior to 2007, the claimant had last

received medical treatment at the emergency room of Southeast Missouri Hospital on June 15,

2006.  The medical records relative to the afore reflect that the claimant registered complaints of

vomiting, right sided abdominal pain, and lower back pain.  The records also recite that the

claimant had suffered back pain for two (2) weeks as a result of a work injury. (RX #1, p. 11-13).

The compensability of the claimant’s September 2007, injury in the employment of

respondents is not disputed.  The evidence discloses that following his discharged from the

hospital the claimant was released to restricted duty work which was furnished by respondent-

employer.  Additionally, the evidence reflects that the claimant was seen by respondents’

designated medical provider, Dr. John Williams, in connection with the injury growing out of the

September 2007, compensable accident.  Dr. Williams released the claimant to return to work

without restrictions on October 22, 2007. (RX #1, p. 14-15).  In his November 1, 2007, final
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Physician’s Report, Dr. Williams diagnosed the claimant’s injury as “concussion and

multiskeletal strain and left arm/shoulder”. (RX #1, p. 16-17).

Pursuant to a Change of Physician Order which was entered on January 5, 2012, the

claimant was seen and evaluated by Dr. John Campbell, a Jonesboro neurosurgeon. (RX #2, p.

22-23).  The claimant was seen by Dr. Campbell on two (2) occasions pursuant to the Change of

Physician Order.  The credible evidence discloses that Dr. Campbell made recommendations in

connection with the treatment of the claimant’s compensable injury which respondents declined

to authorize.  The record does not reflect the presence of any of the reports of Dr. Campbell.  

Following the claimant’s evaluation by Dr. Campbell he was next seen in connection with

the September 2007, compensable injury on May 3, 2012, by Dr. Steven Cathey, a North Little

Rock neurosurgeon, at the request of respondents.  The May 3, 2012, clinic note of Dr. Cathey

regarding his evaluation of the claimant reflects, in pertinent part:

HISTORY:   Mr. Grays is a 46-year-old white male and a
construction worker from Morley, Missouri.  He is here today for
an independent medical evaluation.  The patient presents with
chronic mechanical neck pain with nonspecific radiation to both
upper extremities.  The patient relates the onset of these symptoms
to an occupational injury he suffered on September 22, 2007. 
According to the patient, he was struck in the head by some falling
“grating.”  He was wearing a hardhat but did suffer loss of
consciousness.  He awoke in a local emergency room with intense
neck pain.  He was subsequently released to return to work.  A
subsequent MRI scan of his cervical spine carried out on October
3, 2007, confirmed the presence of an approximate 50% anterior
wedge fracture to T1.

The patient was ultimately referred to Dr. John Campbell, a
neurological surgeon in Jonesboro.  Dr. Campbell advised an
evaluation with a “adult spinal deformity specialist.”  It was
apparently at this point an independent medical evaluation was
advised.
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The patient concedes he had a previous injury to his cervical spine
a few years prior to the 2007 event.  That said, he says he was not
having any pain at the time of the occupational injury in question.

He is presently on medication.  He is otherwise in good health. 
Although he is not presently working, he has been participating in
construction work without restriction since the September 2007
occupational injury.

PHYSICAL EXAMINATION:    His neurological examination is
negative.  Although he has some strabismus, there is no evidence
of cervical myeloradiculopathy.  The patient demonstrates full
range-of-motion of the cervical spine without paraspinous muscle
spasm.

PLAN:    The patient and I reviewed a October 3, 2007, MRI scan
of his cervical spine, as well as an updated study from March 5,
2012.  Both reflect an approximately 50% anterior wedge fracture
at T1.  There are some degenerative changes at C6-C7 and C5-C6. 
I did not, however, see any evidence of spinal instability, cord or
nerve root compression, etc.

Unfortunately, I do not believe corrective surgery will be of any
benefit in this case.  The fracture at T1 is well healed and stable. 

I believe the patient has reached maximal medical improvement
with regard to the September 22, 2007, occupational injury.  I do
not recommend any additional treatment.  According to AMA
guidelines, he is entitled to a 6% permanent partial impairment
rating of the whole person.

I have no problem allowing the patient to continue to participate in
construction work without restriction. (RX #1, p. 22-23). 

The non-medical exhibits in the record reflect that the claimant commenced his

employment with respondent-employer on September 15, 2007.  (RX #2, p. 11).   In a September

27, 2007, correspondence respondent-employer extended an bona fide offer of continued

employment to the claimant “in a temporary, light duty capacity”, which the claimant accepted.

(RX #2, p. 12-13).  
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The claimant is a member of the Craftsman Independent Union.  The evidence in the

record reflects the claimant’s various job assignments through the union.  A review of same

reflects most assignments were for millwright positions, however there was one for electrical and

one for ironwork. (RX #2, p. 49-55).  The claimant filing and receipt of unemployment benefits

is not disputed.  (RX #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle him to weekly workers’ compensation benefits at the

maximum applicable rates of $504.00/$378.00, for temporary total/permanent partial disability.  

3. On or about September 22, 2007, the claimant sustained injuries arising out of and

in the course of his employment.

4. The claimant reached the end of his healing period as of May 3, 2012, with a 

residual anatomical impairment of 6% to the body as a whole as a result of the September 22,

2007, compensable injury.  

5. Pursuant to the January 5, 2012, Change of Physician Order, Dr. John Campbell 

was designated the claimant’s treating physician in connection with the injuries growing out of

the claimant’s September 2007, compensable accident.  Medical treatment recommended by Dr.

Campbell, to include the referral to an adult spinal deformity specialist, constituted reasonably
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necessary treatment in connection with the September 2007, compensable injury.

6. The evidence preponderates that when the claimant’s age, education, work

experience,

and other matters reasonably expected to affect his future earning capacity are considered, the

claimant has sustained a loss of earning capacity in the amount of 15% in excess of his

anatomical impairment.  

7. The respondents shall pay all reasonable hospital and medical expenses arising out

of 

the September 2007, compensable injuries of the claimant. 

8. The respondents have controverted the claimant’s entitlement to additional

medical

benefits and wage loss disability benefits.

CONCLUSIONS

There is not a dispute that the claimant suffered a work-related injury on or about

September 22, 2007, which required medical treatment and resulted in light/restricted duty work

for a period of time.  The claimant asserts that he remains symptomatic from the injury and in

need of further medical treatment.  Additionally, the claimant contends that the residuals of the

injury has resulted in physical restrictions on his earning capacity, entitling him to corresponding

wage loss disability benefits.  Respondents deny that further medical treatment is reasonably

necessary in connection with claimant’s compensable injury or that the claimant is entitled to

wage loss disability benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Medical Treatment

Ark. Code Ann. §11-9-508 (a)(Repl. 2002), mandates that the employer promptly provide 

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services are

reasonably necessary by a preponderance of the evidence. 

In the present claim, there is not a dispute regarding the compensability of the claimant’s

September 22, 2007, injuries.  Further, the mechanics of the compensable accident is not

disputed.  The claimant received initial medical treatment in conjunction with the compensable

injuries at the emergency room of Great River Medical Center in Blytheville, Arkansas. 

Following his discharge, the claimant came under the care and treatment of Dr. John Williams,

respondents’ designated medical provider.  Dr. Williams assessed the claimant with a concussion

and muscleskeletal strain, to included the left arm and shoulder.  The medical reflects that on

October 3, 2007, the claimant underwent a cervical MRI scan pursuant to the direction of Dr.

Williams.  Dr. Williams released the claimant to return to work without restriction on or about

October 22, 2007.

The claimant presented credible testimony that he continued to experience residual

symptoms from the September 22, 2007, accident following his return to work.  While the record

reflects that the claimant was involved in a motor vehicle accident on January 28, 2010, the
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motor vehicle accident report reflects that damage to the vehicles was minor.  There is no

showing of the claimant having sought or received medical treatment in connection to, or as a

result of,  the 2010 motor vehicle accident.

On January 5, 2012, a Change of Physician Order was entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission, pursuant to

Ark. Code Ann. §11-9-514 (a)(3)(A)(iii)(Repl. 2002), designating Dr. John Campbell, a

Jonesboro neurosurgeon, as the claimant’s treating physician in the treatment of the injuries from

the September 22, 2007, compensable accident.  The claimant was seen on two (2) separate

occasions in accordance with the Change of Physician Order.  Additionally, Dr. Campbell

directed the claimant to undergo another cervical MRI, and after obtaining the results of same

recommended referral to an adult spinal deformity specialist.  Respondents denied the afore, and

instead directed the claimant to Dr. Steven L. Cathey, a North Little Rock neurosurgeon, for an

evaluation. 

Dr. Cathey concluded, following his evaluation of the claimant, that he did not believe

corrective surgery would be of any benefits “in this case”.   During his May 3, 2012, evaluation, 

the clinic note reflects that Dr. Cathey had access to the claimant’s prior pertinent medical

record, to include the reports of Dr. Campbell and the claimant’s prior MRIs.  In addition to

noting an approximately 50% anterior wedge fracture at T1, Dr. Cathey noted the presence of

degenerative changes at C6-C7 and C5-C6 in the claimant’s spine.

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  Further, medical services
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that comprise reasonably necessary treatment in connection with a compensable injury may

include those necessary to accurately diagnose the nature and extent of the compensable injury;

to reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

The claimant’s primary complaints growing out of the September 22, 2007, accident

centers on his cervical spine. The claimant was seen on two (2) occasions by Dr. Campbell in

accordance with the Change of Physician Order.  Dr. Campbell provided a specific

recommendation in connection to further treatment relative the compensable injury of the

claimant.  Respondents declined to provide the recommended services.  The evidence

preponderates that the medical treatment recommended by Dr. Campbell constitutes reasonably

necessary medical treatment in connection with the claimant’s compensable injury.  Respondents

have controverted the claimant’s entitlement to further medical treatment in connection with the

September 22, 2007, compensable injury, as recommended by Dr. Campbell.

Wage Loss Disability Benefits

The claimant sustained an anatomical impairment of 6% to the body as a whole as a result

of the September 22, 2007, compensable injury in the employment of respondents.  The

respondents accepted and paid the impairment rating following the May 3, 2012, assessment by

Dr. Cathey.  

While the claimant’s injuries were sustained on or about September 22, 2007, the

impairment rating was generated until May 2012.  The claimant continued working following the
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September 2007, compensable injury, with any physical restrictions being removed by the

treating physician in 2007.  The clamant maintains that his earning capacity has been diminished

as a result of the physical limitations growing out of the September 22, 2007, compensable

injury.  

The wage-loss factor is the extent to which a compensable injury has affected the injured

employee’s ability to earn a livelihood.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10

S.W.3d 882 (2000).   Ark. Code Ann. §11-9-522, Compensation for disability – Unscheduled

permanent partial disability, provides:

(b)(1) In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission
may take into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age,
education, work experience, and other matters reasonably expected
to affect his or her future earing capacity. 

In addition to the cited factors, other matters that may be considered in the motivation of the

claimant, post-injury earnings, credibility, and demeanor of the claimant.  

The claimant has an acknowledged permanent physical impairment involving his spine. 

The claimant, with a date of birth of December 17, 1965, is a highschool graduate with a

Certification in Millwright.  The claimant work-history is one of heavy manual/physical labor.  In

the discharge of his assigned job duties as a millwright, claimant wears a tool belt as safety

equipment.  The claimant noted that he was classified as multitask in his craft, however since

experiencing the residuals and restrictions/limitations of his injury, he has confined his efforts to

his original craft of millwright.  As a consequence of the afore, certain crafts have been

foreclosed or limited to the claimant.  Specifically, the claimant noted he has declined electrical
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and iron work jobs.  The claimant also noted that with the increasing symptoms he has had to

rely increasingly on assistance from other workers to accomplish his assigned duties.  As of the

date of the hearing, the claimant had last discharged employment duties in November 2012.  

The evidence preponderates that when the claimant’s age, education, work experience,

motivation, post-injury income, credibility, and permanent impairment, are considered, the

claimant has sustained a loss of earning capacity in the amount of 15% in excess and in addition

to the anatomical impairment from the September 22, 2007, compensable injury.  Respondents

have controverted the claimant’s entitlement to wage loss disability benefits.

AWARD

Respondents are herein ordered and directed to pay to the claimant permanent partial 

disability benefits at the weekly compensation benefit rate of $378.00, to correspond with the

15% loss of earning capacity or wage loss disability sustained by the claimant in excess of the

6% permanent physical impairment, growing out of the September 22, 2007, compensable injury. 

Said sums accrued shall be paid in lump without discount.       

Respondents are further ordered and directed to pay all reasonably necessary and related 

hospital, nursing, medical and other apparatus expenses growing out of the September 22, 2007,

compensable injury of the claimant as directed and ordered by Dr. John Campbell, the claimant’s

authorized treating physician.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED.

            ___________________________________________
ANDREW L. BLOOD
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