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Hearing before Administrative Law Judge Barbara Webb, on January 30, 2014,  in
Hot Springs, Garland County, Arkansas.

The claimant was represented by Mr. Donald C. Pullen, Attorney at Law, Lane,
Muse, Arman & Pullen, Hot Springs,  Arkansas.

Respondents No. 1 were represented by Mr. Frank B. Newell, Attorney at Law,
Barber, McCaskill, Jones & Hale, P.A., Little Rock, Arkansas.

Respondent No. 2, Death and Permanent Total Disability Trust Fund (Trust Fund),
represented by Ms. Christy L. King, Attorney at Law, Little Rock, Arkansas, was
excused from participation in the hearing.

STATEMENT OF THE CASE

A hearing was held on January 30, 2014, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on January 14, 2014.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations, as submitted by the parties in the Pre-hearing Order, are hereby

accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

14, 1998, when the claimant sustained a compensable injury.

3. This claim has been the subject of numerous hearings.  The

stipulations previously approved by the Commission and the findings

resulting from litigation in this case continue to govern this matter.

4. The claimant is presently receiving permanent and total disability

benefits at a compensation rate of $286.00 per week.  These benefits

are being paid by the Death and Permanent Total Disability Trust

Fund.

5. The claimant received an 11% permanent impairment rating and said

impairment has been paid. 

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits, including an MRI

and examination and treatment by Dr. Richard Jordan.

2. All other issues are reserved.

The record consists of a one volume transcript of the January 30, 2014,

hearing, consisting of the testimony of Clara Goodnight, and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Medical Packet); Respondents’ No. 1 Exhibit No. 1 (Medical Packet);

Respondents’ No. 1 Exhibit No. 2 (AR-N - 1998); and Respondents’ No. 1 Exhibit
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No. 3 (Deposition of Clara J. Goodnight dated 12/14/13).  Respondents’ No. 2 were

excused from the hearing with the notation that they are currently paying permanent

and total disability benefits, but have deferred to the outcome of litigation in this

hearing.  

SUMMARY OF EVIDENCE

Janette Goodnight is 63 years of age.    She is a nurse.  She was helping a

client up off a pallet on the floor when she injured her back in 1998.  She has had

numerous treatments and three prior hearings before the Commission.  On

November 30, 1999, she underwent an IDET procedure on her back performed by

Dr. Thomas Hart.  On June 26, 2002, she underwent a percutaneous diskectomy

at L-3 through L-5 performed by Dr. Jordan.  On October 8, 2003, she underwent

a fusion surgery at L-3, 4, and 5 performed by Dr. Jordan.   She treated for pain

management with Dr. Nichols.  Dr. Calhoun performed a pain pump cath placement

on November 10, 2005.   On August 12, 2008, Dr. Tullis removed the pain pump

after the claimant had some problems with the pump.   At that time, she was under

the care of Dr. Butch Garlapati.  Goodnight testified that she had experienced a lot

of problems and infections.  She learned that the person that she thought was a

nurse at Dr. Nichol’s office was not a nurse.  She weighed 115 pounds when she

got hurt and currently weighs 193 pounds.  She explained that she gained weight

after the back surgery.  She had an infection with the pain pump and the person she

thought was a nurse drained 60 cc off her stomach.  She had a lot of complications.

Dr. Garlapati recommended that the pump be removed.  She has continued under
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his care but he has reduced the amount of pain medication causing her to be in

more pain.  Goodnight testified that she hurts more on her left side and has

numbness in her legs.  Her left leg is weak and causes her to be unsteady.  She has

jerking in her arms and legs.  Her left leg is smaller than her right and is black.  She

has used eight heating pads and massagers for her feet.  Her back is black from the

heating pad.  She explained that her husband does most of the housework because

she has to stay in bed or sit in her recliner.  She has good and bad days.  Her

husband does the laundry and the grocery shopping.  

Goodnight testified that she reported to Dr. Garlapati on September 19,

2014, that she was having increasing low back pain and the start of burning and

stinging on the bottom of her feet for one week prior to that date.  She has had no

other accidents but the additional pain, burning, and stinging has become

noticeable in the last few months.  Dr. Garlapati recommended that she return to Dr.

Jordan for an MRI.  Her last MRI was in 2003, when she had her surgery.  She also

testified that in the last few months her left leg goes out on her when she stands up

causing her to fall.  She also has to lift her left leg at times when she gets out of the

car.   She can drive a vehicle but it hurts her to ride so she only goes to the pain

clinic and the doctor.  Her cousin goes with her.  

On cross-examination, Goodnight testified that she generally sees a nurse

when she goes to Garlapati’s office. She cannot recall whether she asked Garlapati

or one of his nurses whether she could go back to Dr. Jordan.  She did not recall

talking with Kimberly Stuckey, an RNP, on September 19, 2013, about wanting to
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see Dr. Jordan.  She did recall talking to Dr. Garlapati about wanting to see Dr.

Jordan.  She wants an MRI to see what is going on in her back since the surgery

and her continued problems with pain.  On September 19, 2013, she reported to

Kimberly Stuckey that her pain was a 10 out of 10 and the bottom of her feet were

stinging.  She was given an injection.  She was evaluated by Dr. Saer in March of

2013.  When she asked to see Dr. Jordan, the insurance company tried to send her

back to Dr. Saer in October of 2013, but she didn’t want to see him because he

didn’t do anything.  In his report of March 29, 2013, Saer reported that she had a

well-healed scar on her back and fairly significant heating pad burns on the skin of

her lower thoracic area and that she was using a Lidoderm patch.  She explained

that she showed him her back but that he did not conduct any further examination.

She could not explain the report where Saer made specific findings since he did not

do a physical examination of her.  She explained that she wants an MRI because

she is having different problems such as losing tone in her legs, jerking in her legs

and hands, and more pains since reduction of her pain medications.

Goodnight could not recall who initiated the conversation with Dr. Garlapati

about a referral to Dr. Jordan, but recalled they talked about it and both agreed that

she should see Dr. Jordan.   She explained that her husband does more of the

driving since she has had increased pain.  She has stopped smoking and began

taking vitamins. She explained that she takes her last pain pill at 8:00 to get some

sleep until about 2:00.  She then gets on her heating pad or walks around the house
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until she is able to go back to sleep.  She has not tried pool therapy or an exercise

program. 

Medical records reflect that Dr. Michael Calhoun determined that the claimant

reached maximum medical improvement from a one level fusion with residual

symptoms by Dr. Jordan on September 9, 2009.  She was awarded a 12%

impairment rating and released to work in a sedentary category.  Dr. Calhoun noted

that she was on Social Security and did not plan to return to work.  

In July of 2010, Dr. Holladay conducted a peer review.  He noted that

Goodnight had begun treating with Dr. Tad Pruitt on May 26, 1998, for low back

pain caused by an injury when she was caring for a patient as a private duty nurse.

She was diagnosed with a lumbar strain.  Dr. Pruitt noted that she had somatization

disorder and ordered an FCE.  He also noted that she had no permanent

impairment.  On June 21, 1998, Goodnight was seen by Dr. Richard Jordan, a

neurosurgeon, who noted that she would be a candidate for IDET.  On November

30, 1999, Dr. Thomas Hart performed IDET at L3-5.   She was seen by Dr. Russell

on September 24, 2001, for a neurosurgical evaluation after Dr. Jordan

recommended lumbar fusion.  An MRI of the lumbar spine on December 3, 2001,

revealed negative results.  Goodnight was seen by Dr. Jim Moore, a neurosurgeon

for an IME on February 20, 2002, who diagnosed her with a chronic SI strain with

radiculopathy and recommended an FCE.  On June 26, 2002, she underwent a

percutaneous discectomy of L3-L5 by Dr. Jordan.  On October 8, 2003, Dr. Jordan

performed PLIF L3-L5 with posterior Blackstone instrumentation.  On January 14,
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2004, Dr. Jordan noted that the claimant had started aquatic therapy and ordered

the tapering of Soma.  An MRI of the lumbar spine with contrast dated July 30,

2004, showed no canal stenosis or recurrent disc protrusion and no foraminal

narrowing, nerve root impingement or significant scar tissue formation.  On

December 10, 2004, Goodnight was seen by Dr. Nichol who recommended an

injection.  On January 26, 2005, Dr. Jordan opined that the claimant had reached

MMI with an 11% impairment rating.  On April 28, 2005, Goodnight underwent a

psychiatric evaluation by Dr. Judy White Johnson.  It was noted that the MMPI

suggested grossly exaggerated symptom picture.  It was noted that

Profile reflected significant emotional problems that were long standing in
nature, deeply engrained maladaptive patterns of thinking and behaving and
emotional turmoil.  Any bonafide physical finding would be difficult to treat
due to her ambivalence, personality style and significant psychological
overlay.

A repeat MRI of the lumbar spine on July 1, 2005, showed no change.  On

November 10, 2005, Dr. Calhoun performed a pain pump cath placement.  On

January 15, 2007, Dr. Calhoun performed exploration of removal and replacement

of the pain pump.  On July 4, 2008, Dr. Tullis noted that claimant had significant

difficulty with the pain pump with fear of infection and weight gain.  On July 12,

2008, Dr. Tullis performed removal of the pain pump.  Notes reflect that she began

treatment with Dr. Garlapati on March 10, 2009.  An FCE performed on August 17,

2009, noted that she could perform sedentary work.  On September 9, 2009, Dr.

Calhoun assigned a 12 % impairment rating and released her to sedentary work.
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Dr. Holladay diagnosed the claimant with failed low back syndrome with

significant psychiatric diagnoses.  He opined that treatment guidelines would not

support the ongoing use of opioids in the prescribed quantities, nor the muscle

relaxer or topical lidocaine patch.  He noted there was no significant decrease in

pain or improved function while she was prescribed “excessive” long and short

acting opioids, including Oxycodone.  He notes that her prescriptions had

decreased since September of 2009, and that ongoing weaning should be her

primary goal.  He further noted that opioids were not going to substantially improve

the pain levels or improve her function and were not reasonable.  In response to a

question about additional treatment, Dr. Holladay stated that “no amount of

treatment, medications, surgeries, or other invasive procedures are going to

significantly improve the ongoing subjective complaints in this claimant.”  He

recommended weaning off of all medications.  He further noted that the claimant

had an acute exacerbation in symptoms.   He opined “No additional diagnostics,

DME products, PT, surgery will be reasonable in this claimant, or effective.”

On August 2, 2011, Dr. Wilson conducted a review of the claimant’s medical

history.  After a lengthy detailed review, he concluded that the claimant had a minor

injury and essentially no objective findings related to her injury.  He noted that she

had no true radicular complaints or findings, had no neurological deficit, had no

evidence of instability of her back, and yet underwent numerous procedures

including a two level fusion with the predictable result of being worse off after her

care than before and that she is now dependent on OxyContin.
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Dr. Wilson stated

It is my opinion with a reasonable degree of medical certainty that opioids
used on a daily basis are inappropriate for this lady’s problem.  I would
suggest she be weaned off her medications and use opioids only for severe
exacerbations and, at that point, for a very short time.  

On July 19, 2012, Dr. Carlos Roman also conducted a review of the medical

records of the claimant.  He noted that in 1999, “Dr. Hart began a series of

unnecessary and unsuccessful procedures to include discography, IDET, and facet

injections.  Dr. Hart also steadily and readily increased her narcotic use to large and

frequent doses of Oxycontin.”  He also noted that the MRI of her lumbar spine was

normal in 2001 and that Dr. Russell and Dr. Moore both gave opinions that surgery

was not necessary.  He noted that Dr. Jordan performed discectomy in 2002 and

a posterior lumbar fusion L5-L5 in 2003.  He opined that “The unnecessary surgery

did nothing to change her pain.”  He noted that she had a pain pump placed and

removed.  He also noted that Dr. Garlapati assumed care of Goodnight in 2009 and

that she remains on oxycontin, oxycodone, Lidoderm patches, and baclofen.  

Dr. Roman opined that the claimant’s diagnosis was low back pain with

objective studies that revealed no spinal stenosis or scarring from surgery.  He also

added that she had an opioid dependency.  He opined that “She does not need any

further surgeries or procedures from a pain management physician.”  He noted that

“She is severely over medicated.”  He recommended “a slow steady reduction of her

narcotics over many months to recalibrate her physiologic and emotional state.”  He

noted that an experienced pain physician who specializes in opioid reductions for
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chronic pain patients with possible co-treatment by a psychiatrist.  He noted that a

90% reduction and removal of long acting (oxycontin) opioids should be

accomplished and that her pain scores, activity level and quality of life could be

greatly restored with proper treatment. 

On March 29, 2013, Goodnight underwent an Independent Medical

Evaluation by Dr. Edward Saer.   Dr. Saer reviewed her medical reports.  He also

conducted a physical examination of the claimant.  He performed x-rays and

reviewed a CT scan performed on January 19, 2012.  He diagnosed Goodnight with

chronic pain syndrome due to failed back surgery.  He stated “There is no indication

that she needs any further surgery or aggressive procedures.”  He recommended

pool therapy.  He agreed with Dr. Wilson and Dr. Roman that she needed to be

weaned off her pain medications with psychological support.  He also recommended

increased physical activity would help with the weaning process which he indicated

would be prolonged and should be done under the supervision of a qualified

physician.

The medical records also reflect that Goodnight continuously treated with Dr.

Garlapati for pain management from January 26, 2012, until September 19, 2014.

During that time, Dr. Garlapati noted that Goodnight had reported that her pain

medications were working well and that he would begin tapering her off oxycodone

and other strong pain medications in July of 2013 per the recommendations of Dr.

Wilson and Dr. Roman.  In August of 2013, he noted that she had tolerated the

reduction of her medication well.  On September 19, 2013, the claimant returned to
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Dr. Garlapati for a follow up evaluation.  He noted that she complained of increased

low back pain and radicular pain with a burning/stinging feeling in the bottom of her

feet.  He also noted that she would like to see Dr. Jordan again for evaluation for

possible surgery. On January 21, 2014, Garlapati noted that he had contacted Dr.

Richard Jordan to set up an appointment with Goodnight for evaluation and advised

that she needed an updated MRI of her lumbar spine.  He further noted that the

adjuster would not approve the MRI and as a result Dr. Jordan would not see

Goodnight. 

DISCUSSION

The claimant contends that she has been receiving pain management

treatment under the care of Dr. Garlapati since 2006.  Dr. Garlapati has referred the

claimant back to Dr. Jordan (the original physician who performed surgery on the

claimant) for an examination due to concerns over her current condition.

Respondents have refused the referral to Dr. Jordan.  The claimant contends she

is entitled to the examination by her original treating surgeon, Dr. Richard Jordan,

per the referral of her treating physician.

The respondents contend that the claimant cannot prove by a preponderance

of the evidence that an additional MRI study is reasonably necessary for her care.

The respondents have controverted claimant’s entitlement to an additional

examination and care by Dr. Richard Jordan.  The respondents contend that there

has been no referral to Dr. Richard Jordan and that an additional examination and

care by Dr. Jordan is not reasonably necessary.   
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I.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical benefits with Dr. Richard Jordan,

particularly the MRI that he has recommended. The claimant relies on the January

21, 2014, report of Dr. Garlapati that recommends that Goodnight be referred back

to Dr. Jordan for further evaluation and testing.   The respondents rely on the

reports of Dr. Wilson, Dr. Roman, and Dr. Saer which conclude that the claimant

does not need additional surgical treatment and needs to be weaned off the pain

medications with psychological support and under the supervision of a qualified

physician.   

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) states that employers must

provide all medical treatment that is reasonably necessary for the treatment of a

compensable injury.  What constitutes reasonable and necessary treatment under

the statute is a question of fact for the Commission.  Dalton v. Allen Eng’g Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999); Ganksy v. Hi-Tech Engineering, 325 Ark.

163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).  Injured employees must prove that medical services

are reasonably necessary by a preponderance of the evidence; however, those

services may include that necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3) (Repl.2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911
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S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Respondents are responsible only for medical services which

are causally related to the compensable injury. 

Benefits are not payable for a condition which results from a non-work-

related independent intervening cause following a compensable injury which causes

or prolongs disability or need for treatment.  Ark. Code Ann. § 11-9-102(4)(F)(iii)

(Supp. 2009).  If there is a causal connection between the primary and the

subsequent disability, there is no independent intervening cause unless the

subsequent disability is triggered by activity on the part of the claimant which is

unreasonable under the circumstances.  Davis v. Old Dominion Freight Line, 341

Ark. 751, 20 S.W.3d 326 (2000); Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998); Guidry v. J & R Eads Constr. Co., 11 Ark. App. 219, 669

S.W.2d 483 (1984).  Not only can there be an independent intervening cause

without the negligence or recklessness on the claimant’s part, but unreasonable

conduct on a claimant’s part may create an independent intervening cause which

would not otherwise exist.  Davis, supra; citing, Guidry, supra.  Whether there is a

causal connection between an injury and a disability and whether there is an

independent intervening cause are questions for fact for the Commission to

determine.  Oak Grove Lumber Co. v. Highfill, 62 Ark. App. 42, 968 S.W.2d 637

(1998).

 The Commission has the authority to accept or reject a medical opinion and

the authority to determine its probative value.  Poulan Weed Eater v. Marshall, 79
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Ark. App. 129, 84 S.W.3rd 878 (2002).  The Commission is not required to believe

the testimony of any witness, but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001), citing University of Ark. Med.

Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).

 In the instant case, the preponderance of the evidence demonstrates that the

claimant suffered a compensable injury to her low back supported by objective

medical findings.  After conservative treatment failed, the claimant eventually

underwent surgery.  However, the claimant testified that she continues to have

problems with her low back with radicular pain, numbness, and tingling in her lower

extremities.  The claimant has attempted to manage her pain with strong pain

medications, heating pads, and massages.  Notwithstanding her treatment, the

claimant contends she is worse off and is in need of further surgery.  However, the

overwhelming medical evidence in this case reveals that the claimant has no

objective studies that demonstrate spinal stenosis or scarring from surgery.  The

records reflect that she has been on large doses of opioids for over 12 years

without any success of good pain control or restoration of function.  The records

reveal severe drug dependence and high levels of drug tolerance.  Dr. Wilson, Dr.

Roman, and Dr. Seal all concurred in their opinion that the claimant be weaned off

the opioids under the supervision of a qualified physician and function restored

through increased activity and not further unnecessary surgeries.   In light of these

medical opinions, I find that the claimant has failed to prove by a preponderance of
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the evidence that her request to return Dr. Jordan for evaluation and surgical

treatment is reasonable or necessary to reduce and alleviate her symptoms of pain

and to maintain her healing and prevent further deterioration from any damage

sustained by her compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

14, 1998, when the claimant sustained a compensable injury.

3. This claim has been the subject of numerous hearings.  The

stipulations previously approved by the Commission and the findings

resulting from litigation in this case continue to govern this matter.

4. The claimant is presently receiving permanent and total disability

benefits at a compensation rate of $286.00 per week.  These benefits

are being paid by the Death and Permanent Total Disability Trust

Fund.

5. Claimant has failed to prove by a preponderance of the evidence that

her need for additional medical treatment from Dr. Jordan is

reasonable and necessary and causally related to her compensable

work-related injury.

6. All other issues have been reserved by the parties.
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ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


