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Sebastian County, Arkansas.

Claimant represented by KRISTOPHER RAMSFIELD, Attorney,
Fayetteville, Arkansas.

Respondent represented by MELISSA WOOD, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On February 18, 2014, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing.  A pre hearing conference was conducted on December 10,

2013 and an amended pre hearing order was filed January 27, 2014.

A modified copy of the pre hearing order has been marked as

Commission’s Exhibit No. 1, and without objection is made part of

the record.  The parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The relationship of employee-employer-insurance carrier

existed on March 20, 2012.

3. The date the compensable injury, to the right shoulder,

occurred was March 20, 2012.

4. Respondents accept liability for permanent partial

disability in the amount of 5% to the body as a whole. 
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The parties agreed that the following issues are to be litigated:

1. Whether claimant is entitled to wage loss benefits.

2. Attorney fees.

The claimant contends (including affirmative defenses) that he

sustained a compensable injury arising out of and in the course of

employment with the respondent on or about July 5, 2012.  Claimant

contends entitlement to workers' compensation benefits as set forth

in the issues response in the pre hearing memorandum, and

specifically, reasonable, necessary, and related medical expenses;

temporary total disability benefits A.C.A §11-9-505 benefits

(reserved); unpaid future medical benefits that later become

controverted (reserved); permanent partial/total disability

benefits (reserved) and/or rehabilitation benefits (reserved); and

controverted attorney fees.  All other benefits are reserved under

the Act.  The respondent contends with regard to wage loss, that

the claimant is not entitled to the same.  The respondent’s  are

taking the position that he is not entitled to permanency beyond

the rating that has been accepted and paid.

The stipulations contained in the pre hearing order of January

27, 2014, are hereby accepted as fact.  From a review of the record

as a whole to include medical reports, documents, and other matters

properly before the Commission and having had the opportunity to

hear the testimony and observe the witness and his demeanor, the

following decision is rendered.
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FACTUAL BACKGROUND

The claimant in this matter is a 47-year-old male, who dropped

out of school after the tenth grade(T. 5).  He did not get a GED.

He added that he did not try to get a GED because he was not able

to read well(T. 6). The claimant testified that he currently could

not read very well(T. 6).  He stated that since high school and for

the last ten years, he had done labor and heavy equipment work.  He

added that he had also driven a truck(T. 6).  The claimant stated

that he had worked in a coal mine for two years, but had not worked

at all since the beginning of 2013(T. 6).  The claimant testified

that when he last worked for the coal mine, he was “bolting the

top.”  The claimant explained that he “secures the top and bolts

everything off”(T. 7).  He added that he secured the ceiling so it

did not fall in(T. 7).  The claimant testified that he worked

bolting the top most of the time while at the mine(T. 7).  He added

that as a “bolter,” he was required to put bolts across the top of

a twenty foot cut in the coal mine, drill a hole above his head,

run glue in it.  He then ran a machine to tighten off the bolt(T.

8).  He added that it was all overhead work, using both arms.  The

claimant stated that he was required to lift 70 to 75 pounds when

loading the machine he used.  He added that he had to lift fifteen

pounds overhead and was required to stand and reach(T. 9).  The

claimant stated that his shoulder wore out overtime and he required

surgery.  The claimant was initially given work restrictions on May

9, 2012 and again on May 23, 2012(C x, 4, 7).  He added that he had

several surgeries all paid for by the respondent(C x, 9-11, 22-23,
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42-44).  The claimant stated that he eventually went back to work

on light duty(T. 10; C x, 47).  He added that he did not work his

regular job, but was working in the warehouse, sweeping floors(T.

10).  The respondents created a job for the claimant.  He stated

that he worked the warehouse job for two days and was laid off and

never called back(T. 10).  On December 21, 2012 the claimant was

given restrictions of one handed duty and a ten-pound weight limit

to his right upper extremity(C x, 49). 

The claimant stated that his shoulder still hurt and he had

numbness in his fingers.  He stated that he could not lift his

shoulder very high without pain(T. 11).  The claimant continued

that he did not take prescribed pain medication.  He added that he

was released to return to work without restrictions a month or so

after he was laid off, but was never called back to work(T. 12, 14;

C x, 53).  The claimant was given an impairment rating of 5% to the

body as a whole on May 22, 2013 by Dr. Harp(C x, 54).

Additionally, Dr. Harp noted on February 2, 2014 that the claimant

had been released with no restrictions(C x, 57).  The claimant

stated that when he stopped working as a bolter he was making

$18.50 per hour and sometimes worked 60-70 hours per week(T. 12).

He added that he worked overtime on his regular job, but not while

working in the warehouse(T. 13).  The claimant stated that he had

applied for unemployment and had stated that he did not have any

physical disabilities because he needed a job(T. 14).  Despite the

fact that the claimant testified that he believed his compensable

injury impaired his ability to get a job paying $18.50 per hour,
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he stated could go back to work working the bolting machine(T. 14).

The claimant added, he could run the other side of the machine(T.

15).  He stated that if he ran the other side of the machine, his

left arm would do most of the overhead work and his right arm would

run the machine(T. 15).  The claimant testified that he would like

to go back to work bolting mine ceilings(T. 15).  He stated that if

he ran the left side he would make the same wage he made before(T.

20).  He added that he applied for three different mining jobs

since he had been laid off, but had not gotten an interview(T. 15).

He continued that he could not use his right shoulder as he had

before, adding that he could not rotate it or reach out.  The

claimant stated that his typical day consisted of looking for work

in the newspaper.  He added that he sat at home(T. 16).  The

claimant stated that he was willing to do any job where he could

get hired(T. 16).  The claimant testified that he could not work

overhead, or run a weed-eater.  He stated that he had no computer

skills and no computer.  The claimant stated that he had been a

truck driver, but lost his CDL because of a DUI(T. 18).  He added

that he could operate a trackhoe and a loader using his right

shoulder(T. 18).  The claimant stated that had done dozer work

before, but could do very little now.  He continued that he had

worked on a dozer four years ago and was making $12 to $13 dollars

an hour(T. 18).  The claimant stated that the $18.50 per hour job

at the coal mine was the highest paying job he had ever had.
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DISCUSSION

The claimant sustained an admittedly compensable injury to his

right shoulder.  This injury is not scheduled under the Workers’

Compensation Act, A.C.A §11-9-521.  Therefore, the claimant’s

entitlement to permanent disability benefits is controlled by

A.C.A. §11-9-522(B)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id., See Also, Grimes v. North American Foundry,

316 Ark. 395, 872 S.W. 2d 59 (Ark. 1994).  Here, the first issue to

be addressed is the claimant’s entitlement to wage loss on excess

of the 5% anatomical impairment rating. In Logan County v.

McDonald, 90 Ark. App. 409, 206 S.W. 3d 258 (205), the Arkansas

Court of Appeals found that the Workers’ Compensation Commission

had substantial evidence to justify its decision of awarding the
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employee a 25% wage loss in excess of an impairment rating under

subdivision (B)(1) of § 11-9-522.  In that case, the claimant was

58 years old, had limited education, and had worked as a mechanic

for many years.  Here, the claimant is a forty-seven-year-old male

with a tenth grade education.  He testified that he had spent most

of his work life employed as a laborer, a truck driver, or coal

miner.  The claimant stated that he continued to have shoulder

issues.  However, also stated that he wanted to return to work and

added that he could operate the same machine he operated prior to

his injury.  This testimony contradicts the claimant’s contention

that eh could not find work making $18.50 per hour.  The medical

records are clear.  The claimant was returned to light duty and

then to full duty without restrictions after numerous surgeries.

Based on the claimant’s testimony related about his ability to run

the “bolting” machine with his left arm, his work history, the

claimant’s age and his ability to run other types of heavy

equipment his pool of available jobs has not been reduced due to

his compensable injury and its effects.  While this claimant does

have a limited education and limited reading skills, nothing in the

evidence presented supports a contention that he could not return

to work in the same position, running a bolting machine.

Additionally, he would make the same wage he made prior to

suffering his compensable right shoulder injury.  The claimant, by

his own testimony, would simply need to work the bolting machine

from the other side using his left arm and shoulder. 
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After considering all of the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have not been substantially reduced by his

compensable injury.  The claimant has not proven by preponderance

of the evidence that his pool of jobs has been reduced due to his

admittedly compensable right shoulder injury. I do not find that

the claimant is entitled to wage loss above the amount of the 5%

impairment rating assessed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has not proven that he suffered a loss in

wage earning capacity as a result of his admittedly

compensable injury that occurred on March 20, 2012. 

2. The claimant’s attorney is not entitled to a fee based on

the above findings.

ORDER

Based upon the foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in the entirety.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
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Attorney at Law
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