
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G008552

JUAN GUZMAN, EMPLOYEE CLAIMANT

WELSPUN TUBULAR, INC., 
EMPLOYER RESPONDENT

LIBERTY MUTUAL GROUP,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 25, 2014

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant, MR. JUAN GUZMAN, appeared pro se.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 13, 2014, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 14, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employer/employee relationship existed on the
date of the incident.

3. The date of the incident was September 1, 2010.

4. The claimant, Juan Guzman, sustained a compensable
injury to the little finger of his left hand on
September 1, 2010.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:
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1. Average weekly wage and appropriate compensation
rates.

2. Disability compensation from approximately mid-
September of 2010 to approximately mid-November of
2010.

Respondent:

1. Additional benefits.

2. Statute of Limitations (withdrawn at hearing).

The record consists of the January 13, 2014, hearing

transcript and the exhibits contained therein.  

DISCUSSION

1.  Average Weekly Wage

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the contract
of hire in force at the time of the accident and in no
case shall be computed on less than a full-time
workweek in the employment.

(2) Where the injured employee was working on a piece
basis, the average weekly wage shall be determined by
dividing the earnings of the employee by the number of
hours required to earn the wages during the period not
to exceed fifty-two (52) weeks preceding the week in
which the accident occurred and by multiplying this
hourly wage by the number of hours in a full-time
workweek in the employment.

(b) Overtime earnings are to be added to the regular
weekly wages and shall be computed by dividing the
overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of
hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

(c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission may
determine the average weekly wage by a method that is
just and fair to all parties concerned.
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Mr. Guzman testified that he was an hourly employee and

worked at Welspun approximately five weeks before he injured

his finger on September 1, 2010. (T. 16) Mr. Guzman

testified that his straight time pay was $12.00 per hour.

(T. 18) I find under these circumstances that exceptional

circumstances exist since there are not 52 weeks of earnings

to use to determine an average weekly wage.  

The respondents contend that Mr. Guzman’s average

weekly wage was $480 per week ($320/.6666). (Comm. Exh. 1 p.

3) However, the respondents have not offered any evidence to

support their contention that Mr. Guzman did not work any

overtime, so that his average weekly wage would be

calculated as: (40 hours/week x $12.00/hour) = $480.00.

Mr. Guzman has offered into evidence a two page

Earnings Summary which indicates that he in fact worked

179.18 hours over the fourteen day period beginning on

Monday, August 16, 2010, and ending on Sunday, August 29,

2010, and was paid $2,777.98 in gross wages for this two

weeks of work immediately preceding his injury. (C. Exh. 2)  

The first page of the Earnings Summary also contains

year to date figures (YTD).  However, these figures do not

correspond to an identifiable time period in the Earnings

Summary.  In addition, the year to date figures obviously do

not include the “current” figures since, in three of five

lines on the first page, a “current” dollar amount is listed

but the corresponding YTD figure on those three lines is
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“0.00".  Under these circumstances, I find on this record

that the most appropriate method for determining Mr.

Guzman’s average weekly wage before his injury is to divide

the $2,778.98 that he earned in the 14 days preceding his

injury by the two weeks in which he earned it, to yield an

average weekly wage of ($2,778.98/2) = $1,389.49 per week. 

Because $1,389.49 exceeds the average weekly wage of $844.00

per week necessary to entitle a worker to the maximum

compensation rates for an injury sustained in 2010, I find

that Mr. Guzman’s average weekly wage corresponds to the

2010 maximum compensation rates of $562.00 per week for

temporary total disability and $422.00 per week for

permanent partial disability.  

Issue 2: Temporary Disability Compensation

Mr. Guzman’s finger injury is considered a scheduled

injury under Arkansas Code Annotated section 11-9-521.  For

a scheduled injury, a claimant is entitled to temporary

total disability benefits until the healing period ends or

until the claimant returns to work, whichever occurs first.

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2002).  However, a claimant’s failed attempt to

return to work is not a bar to an award of temporary

disability benefits.  Farmers Co-op v. Biles, 77 Ark. App.

1, 69 S.W.3d 899 (2002).

An injured employee is entitled to temporary partial

disability compensation during the period that he is within
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his healing period and suffers a partial decrease in his

capacity to earn the wages that he was receiving at the time

of the injury.  Arkansas State Highway and Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).

In the present case, Mr. Guzman testified that Welspun

demanded that he return to work the day after his finger

injury sustained on September 1, 2010, and he then continued

to work at Welspun until he left there to go to work on

September 22, 2010, at a job in Osceola that his union had

advised him about. (T. 10-12, 20) However, he did not get

the job in Osceola, and when he tried to re-apply at

Welspun, he was advised that his driver’s license was

expired and that his job had been filled. (T. 13) 

Mr. Guzman left Arkansas around September 25, 2010, to

return to his home in Illinois. (T. 25) After returning to

Illinois, Mr. Guzman did small jobs and drew unemployment

benefits until he went to work at Industrial Steel the next

April. (T. 14, 24, 25) Mr. Guzman also testified that when

he saw a doctor in Arkansas on September 22, 2010, the

doctor advised Mr. Guzman that he was ready to go back to

work. (T. 14)

I find under these circumstances that the preponderance

of the evidence establishes that Mr. Guzman returned to

work, within the meaning of Arkansas Code Annotated section

11-9-521, on September 2, 2010 - the day after his injury. 
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In reaching this conclusion, I recognize that Mr. Guzman was

no longer employed by Welspun by September 22, 2010. 

However, unlike in Farmers Co-op v. Biles, supra., where the

employee left the job for medical reasons, in this case Mr.

Guzman quit working at Welspun because he thought that he

could earn a much higher hourly wage at a new job in

Osceola. (T. 18-19) In the present case, Mr. Guzman has not

contended and has not established that he was unable to

perform his assigned duties at Welspun between September 2,

2010, and September 21, 2010, when he quit, and Mr. Guzman

has also not contended or established that his weekly

earnings at Welspun in September were less than his average

weekly wage at Welspun before his injury. 

A finding that Mr. Guzman returned to work on

September 2, 2010, is consistent with Mr. Guzman’s testimony

that according to the doctor’s order he could have worked at

the job in Osceola, and is also consistent with Mr. Guzman’s

testimony that the doctor considered him fit to work on

September 22, 2010. (T. 14, 21)

Consequently, I find that Mr. Guzman has failed to

establish on this record that he is entitled to benefits for

either temporary total disability or temporary partial

disability. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.
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2. The employer/employee relationship existed on the
date of the incident.

3. The date of the incident was September 1, 2010.

4. The claimant, Juan Guzman, sustained a compensable
injury to the little finger of his left hand on
September 1, 2010.

5. The claimant’s appropriate compensation rates are
$562.00 per week for total disability and $422.00
per week for permanent partial disability.

6. The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to any period of temporary total or temporary
partial disability compensation caused by his
compensable finger injury.  Specifically, the
preponderance of the evidence establishes that Mr.
Guzman returned to work at Welspun on September 2,
2010, and the claimant has failed to establish
that he sustained any decrease in his weekly
earnings at Welspun before he voluntarily
terminated his job at Welspun on September 21,
2010, to seek employment in another town paying a
higher hourly wage.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


