
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   G307513
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JEFFERSON REGIONAL MEDICAL CENTER, 
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Hearing before Administrative Law Judge Elizabeth W. Hogan on March 27, 2014,
at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Eddie H. Walker, Attorney-at-Law, Fort Smith,
Arkansas. 

Respondents represented by Mr. Jarrod S. Parrish, Attorney-at-Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102 and gave timely notice of that injury pursuant

to Ark. Code Ann. §11-9-701.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, the evidence does not preponderate in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on July

30, 2013, at which time the claimant was earning sufficient wages to be entitled to

a compensation rate of $349.00/$262.00 in the event this claim is found to be

compensable.  The claimant received short-term disability benefits (for which she

paid the premium) and some medical expenses have been paid by her group

insurance carrier.  She returned to work at regular duty on November 18, 2013.
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The claimant contends that she injured her left shoulder while lifting a patient.

She seeks payment of her medical expenses, temporary total disability benefits

from August 30, 2013, until November 18, 2013, and attorney’s fees.

The respondents contend the claimant did not sustain a compensable injury.

Her condition is the result of a pre-existing condition.  Alternatively, in the event of

an Award, the respondents would not be liable for benefits prior to September 13,

2013, when they received notice of this injury.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and supervisor,

Alice Lawson.

The claimant, age 56, (D.O.B. December 20, 1957) has a high school

education.  She has worked for the respondent-employer since 1994 as a Certified

Nurses Assistant (CNA).  The claimant had shoulder pain in the past which

improved after breast reduction surgery, (Tr.p.17).  Her health history also includes

polyarthritis and bilateral carpal tunnel syndrome (CTS).

On  July  30,  2013,  the  claimant  was  lifting  a  patient  with  a  co-worker,

(Tr.p.6-8).  A few days later, she felt a strange sensation in her shoulder while

reaching for a draw-sheet, (Tr.p.8).

The claimant saw her primary care physician, Dr. Ramiro, on August 16,

2013, and he prescribed medication for her shoulder.  After an MRI scan on August

28, the claimant saw Dr. Walker who prescribed medication, physical therapy,

injections, and a bone scan (which was negative).  The claimant was excused from

work from August 29 to November 18, 2013.
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The  claimant  received  short-term  disability  benefits,  (Tr.p.15-16, 18, 33,

35-37, 49).  One of the forms, dated June 6, 2013, mentions a “wear and tear” type

injury but the claimant stated this form was filled out for a knee, not a shoulder,

injury.  Medical records from April, May, and June, 2013, indicate Dr. Ramiro treated

the claimant’s knee.  There is no mention of a problem with her shoulder during this

time.

The claimant returned to her regular duties on November 18, 2013, which

she felt made her shoulder stiff and sore.  She began a four-week course of

physical therapy on March 26, 2014.

The claimant did not report any shoulder injury to her employer until

September 13, 2013, about a month and a half after the July 30, 2013, alleged

accident.  She explained that company policy required a report of injury within

twenty-four (24) hours of the occurrence.  She thought she was too late to report an

accident  and  she  didn’t  want  to  jeopardize  her  short-term  disability  benefits,

(Tr.p.9-10, 27).  Nevertheless, her workers’ compensation claim was processed as

soon as she reported it, (Tr.p.26-27).

On cross-examination, respondents’ counsel pointed out the claimant was

unsure of the date and mechanism of injury.

The witnesses she listed to the accident were actually on vacation during  the

date of the alleged incident and could not corroborate her version of events,

(Tr.p.31, 32, 33).  Claimant’s counsel tried to rehabilitate the witness’ testimony by

pointing out that not all of the witnesses were still employed by JRMC, and since her

symptoms didn’t start on the day of the injury, there was nothing for them to witness,

(Tr.p.37-38).  However, this still begs the question why she listed these people as

witnesses to a specific date and time of injury.
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The claimant also made reference to different mechanisms that caused

symptoms: lifting a patient, (Tr.p.6-8), reaching for a draw-sheet, (Tr.p.8, 22),

reaching in the shower to turn on the water, (Tr.p.23-24, 42), and getting punched

in the chest by a patient, (Tr.p.6-7, 20).

There is also the matter of the gap in time between the date of the alleged

injury and the onset of her symptoms days later.  The injury fell on a Tuesday and

she had no symptoms until Thursday, (Tr.p.20-25).  On August 6, 2013, the

claimant called in sick but made no mention of an on-the-job injury, (Tr.p.29).  And,

she used private insurance to pay for the claim.

Alice Lawson, supervisor who has been with the respondent-employer for

thirty-three (33) years, testified JRMC conducts an annual program with employees

about their workers’ compensation procedures, (Tr.p.54), and Forms AR-P (posters)

explaining workers’ compensation insurance are on display at JRMC, (Tr.p.29-30).

The claimant completed this annual training on August 27, 2013.

Ms. Lawson stated that the short-term disability company advised the

claimant to report the injury to her employer and the claimant came in the same day

to fill out the workers’ compensation paperwork.  However, the claimant told Ms.

Walker that she had been injured by a combative patient, (Tr.p.48).  Ms. Lawson

sent the workers’ comp paperwork to the carrier despite the fact that the alleged

injury date was weeks earlier.

MEDICAL EVIDENCE

Dr. Mark Ramiro, the claimant’s general practitioner, diagnosed the claimant

with polyarthritis based on her complaints of joint pain of the hands, fingers, muscle

ache, and fatigue.  He discussed referral to a rheumatologist, but there does not

appear to be any follow-up.  On April 22, May 20, and June 10, 2013, Dr. Ramiro

diagnosed the claimant with internal derangement of the knee and prescribed a
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brace and referred her to an orthopedic surgeon.  Again, there appears to be no

follow-up.

On August 6 and August 23, 2013, the claimant complained of left neck,

shoulder, and back pain.  An August 28, 2013, MRI scan showed moderate joint

arthropathy, subchondral cyst, and either a partial tear or tendinopathy of the

infraspinatus tendon.

The claimant saw Dr. Walker, an orthopedic surgeon, in September, 2013,

complaining  of  shoulder  and  elbow  pain  beginning  July  31,  2013,  from  a

work-related injury.  He examined the claimant, reviewed the MRI results, and

diagnosed her with a left shoulder rotator cuff strain.  He ordered physical therapy

and a steroid injection.

An October 17, 2013, report shows the claimant complained of joint pain and

swelling, and an MRI scan was interpreted as showing joint arthropathy and “partial

undersurface tear versus tendinopathy”. Another course of physical therapy was

prescribed along with injections.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant developed shoulder pain which she later attributed to her job

duties. She was a poor historian and while her attorney tried to rehabilitate her

testimony, (see for example, p.38-41 and 42-43 of the transcript), I was left with the

impression that she does not know how she hurt herself.

ATTY PARRISH: You get to a point where you figure out
this (the injury) needs to be comp.  And
did you just go back in your memory and
say, what was the last thing I did that was
physically demanding?  Is that how you
came up with that incident (on 7-30-13)?

CLAIMANT: Yes.

Based on the evidence of record, I find it requires speculation and conjecture

to award this claim.
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1. The Workers’ Compensation Commission has jurisdiction of

this claim in which the employee-employer-carrier relationship

existed on July 30, 2013, at which time the claimant was

earning sufficient wages to be entitled to a compensation rate

of $349.00 / $262.00 in the event this claim is found to be

compensable.  The claimant received short-term disability

benefits (for which she paid the premium) and some medical

expenses have been paid by her group insurance carrier.  She

returned to work at regular duty on November 18, 2013.

2. The claimant has failed to prove by a preponderance of the

credible evidence that she sustained a compensable injury,

caused by a specific incident, arising out of and in the course

of her employment which produced physical bodily harm,

supported by objective findings, requiring medical treatment or

producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed

to pay the court reporter, Celia Jamison’s, fees and expenses

within thirty (30) days of receipt of the bill.

This claim is hereby, respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


