
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G300430

CECIL GATEWOOD, DECEASED EMPLOYEE CLAIMANT

SNAP-ON INCORPORATED, EMPLOYER RESPONDENT

TRAVELERS PROPERTY & CASUALTY OF AMERICA,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED MAY 30, 2014

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on May 6, 2014, in Little Rock, Pulaski County,
Arkansas.

No appearance on behalf of the deceased claimant.

The respondents were represented by HONORABLE WILLIAM C.
FRYE, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The relevant facts in this case are not in dispute. 

The claimant, Cecil Gatewood, filed a request for a hearing

in 2013 before the Arkansas Workers’ Compensation Commission

on a claim for benefits for an injury that Mr. Gatewood

alleged that he sustained working for Snap-On Incorporated

in December of 2012.  This case was assigned to me,

Administrative Law Judge Mark Churchwell, for the requested

hearing.  However, when Mr. Gatewood did not file a

Prehearing Questionnaire response, my office returned this

case to the Commission’ general files on May 13, 2013.

(Comm. Exh. 1 p. 1) 

Attorney William Frye, on behalf of respondents,

Snap-On Incorporated and Travelers Insurance, contacted the
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Clerk of the Commission on January 28, 2014, to advise that

Mr. Gatewood had passed away, and that based on Mr.

Gatewood’s passing and the lack of activity in this case,

the respondents were requesting that this case be dismissed.

(Comm. Exh. 1 p. 2) This case was reassigned to me to

consider the respondents’ motion to dismiss.

Obituary information in evidence indicates that Mr.

Gatewood died on October 30, 2013, and was survived, in

part, by his wife, Kari Ontis Gatewood, and by their three

sons. (Comm. Exh. 1 p. 3-4) An address search conducted on

February 3, 2014, by internet for Kari Gatewood indicated

that she resides at the same address previously provided to

the Commission by Mr. Gatewood. (Comm. Exh. 1 p. 5)  

This examiner sent a letter to Kari Gatewood on

February 3, 2014, by Certified Mail seeking any response

that she may have to the respondents’ pending motion to

dismiss; however, this letter was returned unclaimed on

February 21, 2014. (Comm. Exch. 1 p. 6-8) My assistant,

Peggy Burks, then resent the letter by First Class Mail on

February 28, 2014. (Comm. Exh. 1 p. 8) That letter was never

returned to the Commission and is presumed to have been

properly delivered.

When Mrs. Gatewood did not respond to the letter mailed

to her on February 28, 2014, my office on March 18, 2014,
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notified both Mrs. Gatewood and Mr. Frye by Certified Mail

on March 18, 2014, that the respondents’ motion to dismiss

had been set for a hearing to be conducted on May 6, 2014. 

(Comm. Exh.1 p. 9-11)

A hearing was conducted in this matter on May 6, 2014,

in Little Rock, Arkansas.  The respondents were represented

by Attorney William C. Frye.  The claimant’s widow, Kari

Gatewood, who was provided notice of the hearing on the

claimant’s behalf did not appear at the hearing.  The record

consists of the transcript of the May 6, 2014, hearing and

the exhibits contained therein.

DISCUSSION

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and of

the hearing set thereon.  Attorney William C. Frye appeared

at the hearing on behalf of the respondent and therefore

clearly had advance notice.
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Although Kari Gatewood did not appear at the hearing,

postal documents in evidence indicate that on March 28,

2014, she signed for the Certified Mail that I sent to her

on March 18, 2014. (Comm. Exh. 1 p. 9-13) The documents that

I mailed to Mrs. Gatewood on March 18, 2014, provided

hearing information on the respondents’ motion to dismiss

and advised that the claimant should contact my office

immediately if the claimant has any objection to the motion

to dismiss.

I find under these circumstances that all parties had

reasonable notice of both the pending motion to dismiss and

the hearing set to consider that motion. 

Issue 2: Dismissal For Failure To Prosecute

I also find on this record that the claimant failed or

refused to prosecute his claim.  As discussed above, Mr.

Gatewood did request a hearing on a claim for benefits. 

However, Mr. Gatewood chose not to respond to the Prehearing

Questionnaire that I mailed to him and this case was

returned to the Commission’s general files approximately one

year ago on May 13, 2013.  There is no indication in the

record that Mr. Gatewood took any additional action

thereafter to pursue a workers’ compensation claim prior to

his death on or about October 30, 2013.  Likewise, Mr.
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Gatewood’s widow thereafter did not respond to the letter

that my office mailed to her by First Class Mail on

February 28, 2014, or respond to the letter that we sent to

her by Certified Mail on March 18, 2014.  Neither Mrs.

Gatewood or any person claiming to have a possible financial

interest in the outcome of this pending workers’

compensation claim has taken any action to prosecute this

claim, or object to the pending motion to dismiss, since

this claim was returned to the Commission’ general files

over one year ago.  

Consequently, I find that the respondent’s pending

motion to dismiss is meritorious and is hereby granted. 

This dismissal shall be without prejudice to refiling within

the appropriate limitations period.

ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the applicable limitations period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


