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Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MICHAEL C. STILES, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 22, 2014, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 25, 2013,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The respondents have controverted this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $716.00 which would entitle her to compensation benefits at the

rates of $477.00 for total disability and $358.00 for permanent partial disability.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of gradual onset injury to neck, both shoulders, both hands, and

both wrists in December 2012.

2.   Medical.

3.   Temporary total disability from May 20, 2013 through a date yet to be

determined.

4.   Attorney fee.

At the time of the hearing claimant clarified that the issue is compensability of

injuries to her neck and right shoulder.  Claimant indicates that the problems with her

hands are merely a symptom of her cervical condition.

The claimant contends that in December 2012 she had a gradual onset injury to her

neck and right shoulder.  She contends she is entitled to medical benefits, temporary total

disability benefits, and a controverted attorney fee.

The respondents contend the claimant did not sustain a compensable injury  on or

about December 1, 2012 or at any other time while employed by the respondent employer

and this claim has been controverted in its entirety.  The claimant’s need for medical

treatment, if any, is unrelated to her employment for the respondent employer.  Claimant’s

physical problems and need for treatment, if any, are not in any way related to her

employment with the respondent employer but are preexisting degenerative conditions.

In the alternative, if it is determined the claimant sustained a compensable injury, the

respondents hereby request a setoff for all benefits paid by the claimant’s group health

carrier, all short and long term disability benefits received by the claimant, and all

unemployment benefits received by the claimant.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 25, 2013, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of $716.00

which would entitle her to compensation at the rate of $477.00 for total disability benefits

and $358.00 for permanent partial disability benefits is also hereby accepted as fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her cervical spine while working for the

respondent.

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable cervical spine injury.

5.   Claimant has failed to meet her burden of proving by a preponderance of the

evidence that she suffered a compensable injury to her right shoulder while working for

respondent.

6.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits as a result of her compensable neck injury. 

FACTUAL BACKGROUND

The claimant is a 39-year-old woman who began working for respondent on

November 19, 1999.  Claimant testified that in 2005 she developed problems with her

hands and wrists while working in the respondent’s dough room.  According to claimant her

condition was diagnosed as carpal tunnel syndrome.  In 2006, the claimant bid on a job

known as SPC.  SPC was essentially a quality control job wherein the claimant would take

various food samples from the respondent’s production line and make sure they were

within appropriate weight parameters.  If there was a problem, claimant would make



4Franco (G305722)

adjustments to a machine which would correct the weight of the product.

Claimant testified that in December 2012 she worked in the dough room for three

days because a person who normally worked in the dough room was on vacation.

Claimant testified that when working in the dough room she was required to take 50-pound

boxes of shortening and open them with a knife.  “Then we shake it out of the box, let it

drop in a pile, and then we let it drop on our chest and then transfer it to the belt.”  Claimant

testified that she would place eleven boxes of shortening on a conveyor belt and then go

to a computer to start making a batch of dough and then transfer the shortening to a mixer.

Claimant testified that she repeated this job throughout the day and that she worked 12 to

13 hours a day.  

Claimant testified that after working in the dough room for two days she asked her

supervisor to remove her from that job because of pain in her right hand.  Claimant also

testified that she reported these problems to several individuals and completed a form

reporting an injury to her right hand.  As a result of claimant’s complaints she was

removed from the dough room after her third day of work there.  Claimant subsequently

worked in the respondent’s butcher shop checking meat patties and removing bad ones

from the production line.  In addition, claimant also testified that after working in the dough

room she also worked in the mixer area, SPC, and as a heat sealer.  

The documentary evidence contains a handwritten statement from the claimant

dated January 16, 2013.  In that statement, claimant indicated that her hands had hurt

several years earlier while working in the dough room and she had been diagnosed as

suffering from carpal tunnel syndrome.  Claimant indicated that she could perform her SPC

job fine, but when she was placed back in the dough room in December to work more than

ten hours the problems with her hands returned.

Because the claimant was making complaints involving her hands while not only

working in the dough room but while performing other functions, the respondent decided
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to determine the claimant’s limitations by having her undergo a functional capacities

evaluation.  To facilitate this evaluation the respondent sent claimant to Dr. Lewis on

February 15, 2013.  Dr. Lewis’ report of that date indicates that claimant was seen at the

request of respondent for an order of a functional capacity evaluation for bilateral forearm

and wrist pain.  

Claimant underwent the functional capacities evaluation on February 27, 2013.

Based upon the results of the evaluation, work was recommended in the light category.

Claimant returned to work for respondent and continued to perform various jobs.

On May 7, 2013, claimant was evaluated by Benjamin Sexton, a Physician’s Assistant.

Sexton’s report of that date indicates that claimant was seen for a second opinion with

complaints in her right arm.  Sexton also noted that claimant asked for a wrist brace to use

at work because heavy lifting was bothering her.  Sexton diagnosed claimant’s condition

as tendinitis of the right wrist and gave the claimant a note releasing her to return to work

with no restrictions as long as she wore her right wrist brace.  

Claimant was working in her normal job as SPC until she was terminated on May

20, 2013.  Claimant testified that on that date she had forgotten her wrist brace at home

and requested permission to return home in order to get the brace.  Claimant did not

receive a response to her request and before any response was given respondent

terminated the claimant for working while not wearing the brace as required by Sexton.

After her termination the claimant filed for and received unemployment

compensation benefits and in addition she also began working for Taco Bell.

On July 16, 2013, the claimant underwent an EMG/nerve conduction study by Dr.

Morse, neurologist.  Dr. Morse’s report of that date indicates that the study was “completely

normal.”  Dr. Morse saw no evidence of entrapment neuropathy.  

The medical record also contains a report from Dr. Benafield dated July 29, 2013.

He notes that claimant was complaining of two problems with the first being right wrist and
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arm pain and the second being right shoulder pain.  Dr. Benafield diagnosed claimant’s

condition as right shoulder impingement with questionable right carpal tunnel syndrome

versus neuropathy at the elbow.  Dr. Benafield recommended treatment in the form of an

injection to claimant’s shoulder, but indicated that that would not be performed until the

claimant had undergone her nerve conduction study.  Apparently, Dr. Benafield did not

have the benefit of Dr. Morse’s report at the time of his examination on July 29, 2013.

Claimant returned to Dr. Benafield on August 22, 2013, at which time Dr. Benafield

noted that the claimant’s NCV was completely normal.  He treated claimant with an

injection in her right carpal tunnel and in her right shoulder.  

Claimant again returned to Dr. Benafield on October 8, 2013 at which time he noted

that the injections had resulted in minimal benefit.  It was at this time that Dr. Benafield

indicated that claimant’s cervical spine could be the cause of both her shoulder pain and

the numbness and tingling in her right hand.  As a result, Dr. Benafield ordered an MRI

scan of the claimant’s cervical spine and right shoulder.

The cervical MRI report dated October 17, 2013 indicates that it was read as

showing a mild broad based disc protrusion contributing to mild right neural foramin

stenosis and central canal stenosis at the C5-6 level.  An MRI report of the claimant’s right

shoulder of that same date also revealed degenerative changes and anterior tilting of the

acromian which could be the cause for impingement-like symptoms.

Following these MRI scans claimant did not return to Dr. Benafield but instead was

evaluated by Dr. Randolph on November 26, 2013.  Dr. Randolph indicated that the MRI

scan of claimant’s cervical spine revealed a disc osteophyte complex, right greater than

left at C5-6 consistent with C6 radicular symptoms.  Dr. Randolph diagnosed claimant’s

condition as right C6 radiculopathy and treated claimant with an injection and

recommended physical therapy.  Claimant has not received any medical treatment since

that date.
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Claimant has filed this claim contending that she suffered a gradual onset injury to

her cervical spine and right shoulder while working for respondent in the dough room in

December 2012.  She seeks payment of related medical benefits as well as temporary total

disability benefits and a controverted attorney fee.

ADJUDICATION

Claimant contends that she suffered a gradual onset injury to her neck and right

shoulder while working in respondent’s dough room for three days in December 2012.

The first issue for consideration will be claimant’s contention that she suffered a

gradual onset injury to her neck.   A claimant seeking benefits for a gradual onset injury to

the neck must prove by a preponderance of the evidence that (1) the injury arose out of

and in the course of her employment; (2) the injury caused internal or external harm to the

body that required medical services or resulted in disability or death; and (3) the injury was

the major cause of the disability or need for medical treatment.  Kimble v. Labor Force,

Inc., 2013 Ark. App. 601,           S.W. 3d          ; Smith v. Commercial Metals Company,

2011 Ark. App. 218, 382 S.W. 3d 764.  In addition, claimant must also offer objective

findings establishing an injury.

After reviewing the evidence in this case impartially, I find that claimant has met her

burden of proving by a preponderance of the evidence that she suffered a compensable

injury to her neck or cervical spine while working for respondent.

Claimant testified that she worked in the dough room for three days in December

2012 and that her duties required her to lift 50-pound boxes of shortening, open the box

with a knife, shake the shortening out of the box, and let it drop in a pile. After performing

this job with eleven boxes she would then use a computer to start a batch and transfer the

shortening to a mixer.  Claimant testified that she repeated this process throughout the day

and was working 12 to 13 hours per day.  Claimant testified that after performing this job
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for two days she developed pain in her right hand and wrist area.  Claimant also testified

that she reported those complaints to her supervisor and after the third day in the dough

room was moved to another job.  

Claimant’s testimony that she reported the complaints to her hand was supported

by witness’ testimony and the documentary evidence.  Testifying at the hearing was Bill

Medley, the respondent’s Senior Environmental Health & Safety Manager.  Medley testified

that the claimant mentioned having problems with her hands bothering her which she

attributed to performing different jobs including the job in the dough room.  

The dough room was exactly what she testified to.
She said she was lifting things and it was going -
it was starting to hurt her wrist.  Actually, I had been
contacted by the operations manager who said she’s
making a complaint saying that it’s hurting her.

***
And we moved her out.

Also testifying at the hearing was Peggy Shackleford.  Shackleford is currently the

respondent’s Environmental Health & Safety Supervisor.  Shackleford also confirmed that

claimant reported problems with her hands as a result of working in the dough room.

She just came into my office and she said that she
was having trouble with her hands; that they had -
was cross-training over in the pie area where she
worked; that her normal job was SPC.  And she
said ‘Whenever I work in the dough room, my hands
hurt; but if they would let me do my SPC or do my
regular job, I don’t have any problems.’

Finally, also testifying at the hearing was Austin Mansfield, the claimant’s production

supervisor.  Mansfield also testified that claimant informed him that the lifting she was

performing in the dough room was causing her wrists to hurt.  As a result, he sent her to

the safety department and claimant was removed from the dough room job.

Finally, as previously noted, claimant wrote a handwritten statement dated January
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16, 2013 indicating that the work she had performed in the dough room in December

caused problems with her hands.  Furthermore, I note that the functional capacities

evaluation which was performed on February 27, 2013, also indicates that claimant

developed bilateral forearm pain in December 2012 when she worked in the dough room

for three days and frequently lifted 50 pounds of ingredients.

The respondent acknowledges that claimant made complaints of pain involving her

hands while working in the dough room.  However, respondent contends that the claimant

did not make any complaints of neck or shoulder pain during that period of time, only

complaints involving her hands.  A review of the medical evidence indicates that claimant’s

treating physicians initially suspected that her complaints were related to her hands and

that she was suffering from carpal tunnel syndrome or neuropathy.  As a result, an

EMG/NCV study was performed which revealed that claimant’s condition was not related

to carpal tunnel syndrome or neuropathy.  After claimant underwent injections which did

not alleviate her symptoms Dr. Benafield suspected that claimant’s problems were related

to a cervical injury and he ordered an cervical MRI scan which was performed on October

17, 2013, and revealed a disc protrusion at the C5-6 level.  Although claimant did not return

to Dr. Benafield, she was evaluated by Dr. Randolph who diagnosed claimant’s condition

as right C6 radiculopathy.

Thus, the fact that claimant primarily complained of hand pain as opposed to neck

and shoulder pain is explained by a review of the medical reports.

Based upon the foregoing evidence, I find that claimant has met her burden of

proving by a preponderance of the evidence that she suffered a compensable injury to her

neck or cervical spine as the result of a gradual onset injury which occurred while she was

working in the dough room for respondent in December 2012.  First, I find that claimant’s

testimony regarding her symptoms and complaints is credible.  Claimant’s testimony

regarding the reporting of those complaints is supported by respondent’s witnesses as well
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as her handwritten note and the medical records.  Based upon this evidence, I find that

claimant has established that her injury arose out of and in the course of her employment;

that her injury caused internal harm to her body that required medical services; and that

the injury was the major cause of her disability or need for medical treatment.  I also find

based upon the findings of the cervical MRI scan which revealed a bulge at the C5-6 level

that claimant has offered objective findings establishing an injury.  Accordingly, I find that

claimant has met her burden of proving by a preponderance of the evidence that she

suffered a gradual onset injury to her neck or cervical spine while working for respondent.

The respondent is liable for all reasonable and necessary medical treatment

provided in connection with claimant’s cervical spine injury.  To the extent that claimant’s

right shoulder complaints are causally related to her cervical spine injury, respondent is

also liable for those benefits.

However, I do not find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a separate injury to her right shoulder.

Unlike the claimant’s cervical spine, in order to prove a gradual onset injury to her right

shoulder, claimant must also prove that her injury was caused by rapid repetitive motion.

In Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W. 2d 644 (1998), the Court

set forth a two-prong test for establishing rapid repetitive motion.  First, the task must be

repetitive and second the repetitive motion must be rapid.  As a threshold issue, the task

must be repetitive or the rapidity element is not reached and even repetitive tasks and

rapid work, standing alone, do not satisfy the definition.  Instead, the repetitive tasks must

be completed rapidly.  Id.

In this particular case, while claimant’s job in the dough room was obviously physical

in nature and did require the use of her right arm and subsequently her right shoulder, I do

not find that claimant’s job activities required her to engage in rapid repetitive motion.

While claimant throughout the course of her work day did repetitively perform the task of
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making dough while lifting and dumping shortening out of 50-pound boxes, I do not find

that these activities were performed rapidly.

In short, in order to prove a gradual onset injury to claimant’s right shoulder, she

must prove that her injury was caused by rapid repetitive motion.  I do not find based upon

the evidence presented in this case that claimant’s job duties required her to engage in

rapid repetitive motion.  Therefore, I find that claimant has failed to prove by a

preponderance of the evidence that she suffered a gradual onset injury to her right

shoulder.

The next issue for consideration involves claimant’s request for temporary total

disability benefits.  The injury to claimant’s cervical spine is an unscheduled.  In order to

be entitled to temporary total disability benefits for an unscheduled injury, claimant has the

burden of proving by a preponderance of the evidence that she remains within her healing

period and that she suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981). 

Here, I find that claimant has remained within her healing period.  Claimant was

diagnosed as suffering from C6 radiculopathy by Dr. Randolph in his report of November

26, 2013.  Dr. Randolph recommended treatment in the form of an injection and physical

therapy.  Claimant has not been able to receive any additional medical treatment for her

cervical spine injury since that date.  

Even though claimant has remained within her healing period, I do not find that

claimant has met her burden of proving by a preponderance of the evidence that she

suffers a total incapacity to earn wages.  At the hearing, there was much testimony offered

regarding the claimant’s termination on May 20, 2013, for failure to wear her wrist brace.

Whether or not respondent was justified in terminating the claimant’s employment on that

date for failure to wear her wrist brace while working is not the determining factor.  The

issue is whether claimant suffered a total incapacity to earn wages as of that date.
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According to claimant’s testimony, but for her termination she would have continued to

work for the respondent.  Claimant also acknowledged that she filed for unemployment

benefits some ten days later on May 30, 2013, and in doing so indicated that she could

begin work immediately and could work full time.  She also indicated that she did not have

any disabilities that limited her ability to perform normal job duties.  The claimant also

admitted that no physician had taken her off work.  Finally, in addition to receiving

unemployment compensation benefits, the claimant also began working for Taco Bell in

July 2013 and has applied for employment at various other employers.

Based upon this evidence, I do not find that claimant has met her burden of proving

by a preponderance of the evidence that she is totally incapacitated from working and

therefore find that she has failed to prove that she is entitled to temporary total disability

benefits as a result of her cervical spine injury.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable gradual onset injury to her cervical spine while working for

respondent in December 2012.  Respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with claimant’s compensable cervical

spine injury.  This includes any right shoulder complaints which are causally related to

claimant’s cervical spine injury.  However, claimant has failed to prove by a preponderance

of the evidence that she suffered a separate gradual onset injury to her right shoulder while

working for respondent in December 2012.  Claimant has also failed to prove by a

preponderance of the evidence that she is entitled to temporary total disability benefits for

her compensable cervical spine injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no
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indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $657.00. 

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


