
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G108324

ROBBIN ECKART, Employee  CLAIMANT

NWA HEADSTART, Employer  RESPONDENT

MIDWEST INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JANUARY 8, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD T. ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by DAVID C. JONES, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 18, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 21, 2013,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her neck, back, and buttocks

on February 24, 2011.

4.   The claimant was earning an average weekly wage of $185.60 which would

entitle her to compensation at the weekly rate of $123.00 for total disability benefits.

5.   Claimant was granted a change of physician to Dr. Caswell by order dated June

21, 2013.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment in the form of pain

management injections prescribed by Dr. Caswell.  

The claimant contends that as a result of her compensable injury she received an

official change of physician to Dr. John Caswell who referred her to a pain management

clinic and that has been denied.  Claimant is in need of the additional medical treatment

in the form of pain management as recommended by her treating physician, Dr. Caswell.

The respondents’ contentions are set forth in their pre-hearing questionnaire

attached to the pre-hearing order (Commission Exhibit 1) as Exhibit 1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 21, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment in the form of injections as

recommended by Dr. Caswell.

FACTUAL BACKGROUND

The claimant is a 38-year-old woman who left school in the twelfth grade but

obtained her GED.  Claimant worked for the respondent in some capacity for five years.

At the time of her injury she worked as a part-time teacher’s aide.  Claimant’s job duties
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included teacher activities as well as maintenance, laundry, and cleaning.  

The claimant suffered an admittedly compensable injury to her neck, back, and

buttocks as a result of a fall that occurred on February 24, 2011.  After some initial medical

treatment the claimant was evaluated by Dr. Dougherty who ordered an MRI scan of the

claimant’s thoracic spine.  The MRI of claimant’s thoracic spine occurred on August 24,

2011, and was read as showing mild degenerative disc disease without any evidence of

a herniated disc.  Dr. Dougherty also ordered physical therapy and referred claimant to Dr.

Knudsen.  No records from Dr. Knudsen were submitted into evidence.  

In a report dated November 28, 2012, Dr. Dougherty evaluated the claimant for her

upper back pain.  He indicated that he had discussed claimant’s situation with Dr. Knudsen

and that claimant’s findings were consistent with myofascial pain.  He recommended that

claimant see a physician that handled myofascial/fibromyalgia pain.  He also opined that

claimant had a 0% impairment rating from a functional standpoint.

Subsequent to that visit with Dr. Dougherty, the claimant filed for and received a

change of physician order from the Commission permitting her to change from Dr.

Dougherty to Dr. Caswell.  Dr. Caswell is the claimant’s family physician.  

Claimant underwent an evaluation by Dr. Caswell on July 16, 2013.  Dr. Caswell

diagnosed claimant’s condition as chronic thoracic back pain and referred her for injections

with either Dr. Ennis or Dr. Holt.

The respondent accepted claimant’s injury as compensable and paid for some

medical benefits including the initial evaluation from Dr. Caswell.  However, respondent

has denied liability for the injections recommended by Dr. Caswell.  As a result, claimant

has filed this claim contending that she is entitled to the additional medical treatment

recommended by Dr. Caswell.

ADJUDICATION

Claimant contends that she is entitled to additional medical treatment in the form of
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pain management injections as recommended by Dr. Caswell in his report of July 16, 2013.

Claimant has the burden of proving by a preponderance of the evidence that she is entitled

to additional medical treatment for her compensable injury.  Dalton v. Allen Engineering

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Wright Contracting Company

v. Randall, 12 Ark. App. 358, 676 S.W. 2d 750 (1984).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment as

recommended by Dr. Caswell.  

First, I note that claimant had prior complaints of back pain.  Claimant testified that

she had previously injured her back while moving a refrigerator for respondent but she did

not file a workers’ compensation claim.  Claimant also testified that her pain was

manageable and that she did not need any pain medication for her back injury and did not

receive any medical treatment for that condition.  In contrast to claimant’s testimony, the

medical records from Dr. Caswell, her family physician, indicate that she saw him on

multiple occasions for complaints of back pain.  Dr. Caswell’s medical reports also indicate

that he prescribed claimant medication for her back complaints.

The medical records contain a report from Dr. Caswell dated October 26, 2010

indicating that claimant was evaluated for various complaints including backache.  Dr.

Caswell’s report notes that claimant continues to have episodic back pain and that she

takes pain medication as needed.  Dr. Caswell indicates in his report of that date that he

will refer claimant for chiropractic care.  No chiropractic records were submitted at the

hearing and there are no additional medical records indicating that claimant received any

additional medical treatment for her back complaints until after her admittedly compensable

injury on February 24, 2011. Claimant did receive some medical treatment prior to the
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treatment from Dr. Dougherty in August 2011; however, those medical records were not

submitted.

In summary, it appears that claimant’s prior back complaints were more significant

than her testimony would indicate.  However, the claimant suffered an admittedly

compensable injury to her back on February 24, 2011 and is entitled to such medical

treatment as may be reasonably necessary in connection with her compensable injury.

A.C.A. §11-9-508(a).

The respondent contends that claimant has resumed her “baseline” condition as of

November 28, 2012, when it contends that Dr. Dougherty placed the claimant at maximum

medical improvement and released her with a 0% impairment rating.  While Dr. Dougherty

did assign the claimant a 0% impairment rating in that report, he did not indicate that

claimant had reached maximum medical improvement for her compensable injury.

Instead, he noted that he discussed claimant’s visit with Dr. Knudsen and that Dr.

Knudsen’s findings were consistent with myofascial pain.  He further noted that that was

consistent with his last examination and as a result he recommended that claimant see a

physician that handles myofascial/fibromyalgia pain.  He indicated that he would make

such a referral.  There is no indication in Dr. Dougherty’s report that he was of the opinion

that claimant had reached maximum medical improvement for her compensable injury

even though he assigned her a permanent physical impairment rating.

Following this evaluation by Dr. Dougherty claimant filed for and received her

change of physician to Dr. Caswell.  Claimant underwent an evaluation by Dr. Caswell on

July 16, 2013.  Dr. Caswell’s report of that date indicates that claimant presented for an

evaluation of an injury resulting from a fall on February 24, 2011.  He noted that claimant

had completed physical therapy which did not resolve her symptoms.  He also noted that

she had been given a 0% rating by Dr. Dougherty and that her MRI scan revealed mild

degenerative disc disease with no evidence of a herniated disc.  Dr. Caswell went on to
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diagnose claimant’s condition as chronic thoracic back pain and referred her for injections

with Dr. Ennis or Dr. Holt.

I find that the opinion of Dr. Caswell is credible and entitled to great weight.

Although the claimant did have a pre-existing back condition for which she received

treatment from Dr. Caswell, there are no medical records indicating that claimant received

medical treatment for those complaints after October 26, 2010 until she suffered the

compensable injury on February 24, 2011.  Furthermore, even though the claimant did

have a pre-existing condition, respondent is liable for all reasonable and necessary medical

treatment relating to an injury which results in an aggravation of a pre-existing condition.

I find insufficient evidence that claimant’s injury or aggravation has resolved.  While Dr.

Dougherty did assign an impairment rating, he also indicated that claimant was in need of

additional medical treatment and he did not state that claimant had reached maximum

medical improvement as a result of her compensable injury.  Likewise, it is the opinion of

Dr. Caswell that claimant is in need of additional medical treatment for her work-related

injury.  Given this evidence, I find that claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment in the

form of pain management injections as recommended by Dr. Caswell.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment in the form of pain management injections

as recommended by Dr. Caswell.  

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical
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providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $275.30.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


