
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G202840

MARYANN DART, Employee  CLAIMANT

AREA AGENCY ON AGING, Employer  RESPONDENT

RISK MANAGEMENT RESOURCES, Carrier RESPONDENT

OPINION FILED JUNE 17, 2014

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On March 20, 2014, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on January 29, 2014, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.   On all relevant dates the relationship of employee-employer-carrier existed

between the parties.

3.   The claimant is entitled to compensation rates of $87.00 per week for total

disability benefits and $87.00 per week for permanent partial disability benefits.

4.   The claimant suffered a compensable injury to her right shoulder on March 15,

2012.

By agreement of the parties the issues to litigate are limited to the following:

1.   Whether the claimant is entitled to related medical in the form of aqua therapy.

2.   Whether the claimant is entitled to wage loss disability benefits.
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3.   Whether the claimant’s attorney is entitled to an attorney’s fee.

The claimant’s contentions are as follows:

“The claimant contends that she is entitled to aqua 
therapy and that although her attorney has requested 
the respondents to authorize such therapy, they have
refused to do so.  

The claimant contends that her return to work has
worsened her condition and that it is unlikely that she
will be able to continue her employment with Area
Agency on Aging; therefore, the permanent nature
of her injury has impacted her earning capacity.
Accordingly, the claimant contends that she is 
entitled to wage loss disability.

The claimant contends that her attorney is entitled to
an attorney’s fee in regard to additional temporary total
disability benefits from when the respondents say the
claimant reached maximum medical improvement until
July 26, 2013.  Additionally, the claimant contends that
her attorney is entitled to an attorney’s fee in regard to
any wage loss disability awarded.
to authorize such therapy, they have refused to do.”

The respondents’ contentions are as follows:

“Claimant reached maximum medical improvement on
or before June 26, 2013.  (See Dr. Cox’s medical
record dated June 26, 2013 and found at Claimant’s
Exh. p. 21-23.)

Respondents have provided pain management for the
claimant with Dr. Danny Silver.  Claimant had been found
totally disabled by the Social Security Administration
prior to her employment with Area Agency on Aging due
to her back condition.  Respondents have no liability
for treatment for her back condition, but have continued
to provide pain management for her right shoulder
injury.

Respondents have denied that additional aqua therapy
is reasonably necessary treatment for the work-related
injury.

Respondents deny claimant is entitled to wage loss 
disability for the right shoulder injury.  Claimant was a
part-time employee earning $129.75 per week prior to
her injury.  Respondent, Area Agency on Aging, has 
made work available to her within her doctor’s restrictions
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and continues to do so.  It is claimant’s choice whether
she chooses to avail herself of that work opportunity.

Respondents deny claimant is entitled to any additional
benefits which would entitle her attorney to an attorney’s
fee.”

The claimant in this matter is a sixty-nine year old female who was employed by the

respondent as a home health aide when she suffered a compensable right shoulder injury

on March 15, 2012.  The claimant was assigned a 23% whole person impairment rating

which has been accepted by the respondents due to her compensable right shoulder injury.

The parties also agreed that the claimant reached maximum medical improvement on June

the 26th of 2013.  The central question in this matter is whether the claimant is entitled to

wage loss disability benefits.  

The claimant is no longer able to perform her job duties as a home health aide due

to her physical restrictions.  The claimant lives in Greenwood, Arkansas, and most of her

work for the respondent as a home health care aide was close to the Greenwood area.

The respondent has offices in Fort Smith, Greenwood, Booneville, Waldron, Mena, Ozark,

and Paris.  They also have transportation offices in Russellville and Searcy, Arkansas.  At

the hearing in this matter the respondent called Janet Loyd.  Ms. Loyd is employed by the

respondent as the Vice-President of Finance and Human Resources.  The following is a

portion of Ms. Loyd’s testimony regarding the claimant’s current employment with the

respondent and her previous job duties and requirements as a home health aide:

Q. You are aware that Ms. Dart, before she began
work at the office in Fort Smith, was working as a home
health aide in the Greenwood area, is that correct?

A. Yes, ma’am.

Q. Was she working out of the Greenwood office?

A. Yes, ma’am, she was.

Q. Okay.  What is the mile radius for home health
aides who work out of the Greenwood office?  I mean,
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what kind of radius can they be assigned to?

A. They can be assigned a 50-mile radius from the
office.

Q. As a home health aide, did Ms. Dart’s hours vary?

A. Yes, ma’am.

Q. Would you explain to us why her hours would vary
and how her hours would vary.

A. If the patient were to be admitted into the hospital,
she would not go to the home, if the patient might be at
the doctor’s office or at another - - somewhere not in her
home, if a family member had taken her someplace or
if a family member comes into the home and says there
doesn’t need to be any care.

Q. Okay.  And as a home health aide for Area Agency
on Aging, was there any kind of guarantee to Ms. Dart that
she would get 15 hours a week?

A. No, ma’am.

Q. What was her hourly rate as a home health aide?

A. When she left when she was injured, it was $9.50
an hour.

Q. Okay.  Have you averaged her earnings for those
weeks that she worked the one year before her March 15,
2012 injury?

A. Yes, we did.

Q. I’m going to show you Respondents’ Exhibit No. 2.
It starts at Page 10 and ends at Page 14.  Can you look 
at that?  What was her - - well, first of all, how many
weeks did Ms. Dart work for the 52 weeks before
March 15, 2012?  How many weeks did she work?

A. 34.

Q. Okay.  How many total hours did she work during
that year before the injury?

A. 460.

Q. What was her weekly average hours worked per
week during that year before the injury?
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A. About 13 ½.

Q. We have also introduced Ms. Dart’s W-2 at Page
9 of Respondents’ Exhibit No. 2 for the one full year the
year before the injury, which is 2011.  What are her
earnings for that year?

A. $4,605.39.

Q. Does that come to about $88 per week that she
was making?

A. Yes, ma’am.

Q. You’ve heard Ms. Dart say that she wanted to
work after she returned to work following this injury at
the Greenwood Area Agency on Aging.  Were you
aware of that?

A. Yes, ma’am.

Q. Okay.  Were there any jobs at the Greenwood 
Area on Aging within Ms. Dart’s restrictions that she
could be placed at?

A. No, ma’am.

Q. The job that she was working 15 hours per week
five days per week at the Fort Smith Area Agency on
Aging, is that job within her restrictions placed on her
by the doctor?

A. Yes, ma’am.

Q. And is that the only job Area Agency has that is
within her restrictions?

A. Yes, ma’am.

The respondents have provided the claimant with employment inside her

restrictions, at her same pre-injury dollar rate per hour, and offered her more actual hours

per week of employment.  However, the claimant must now commute from Greenwood to

Fort Smith, Arkansas, as the respondent’s office location in Fort Smith is the only location

that respondents can provide employment within the claimant’s restrictions.  At the hearing

in this matter the claimant’s husband, Jack Dart, testified regarding the difference in the
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mileage from her pre-injury work site to her new work site in Fort Smith.  The following is

Mr. Dart’s testimony:

Q. Where does she go to go to work now, the city
that she goes to?

A. She goes to Fort Smith.

Q. Where did she go before she got hurt?

A. Greenwood.

Q. How far was her work site in Greenwood from
her home?

A. Maybe 5 miles.

Q. And how far is her work site now from her home?

A. Right at 25.

Q. 25 miles?

A. Right at 25, 24.5, something like that.

Q. Did you actually check your odometer to check that
mileage?

A. Yes, sir.

Q. And how long does it take to drive from her home 
to her place of work now?

A. It takes her 45 minutes.

Q. And how long did it take before she got hurt when
she was working in Greenwood?

A. When she was in Greenwood?

Q. Yeah.

A. Oh, maybe 10 minutes.

Arkansas Code Annotated §11-9-522(b)(2) states:

(2) However, so long as an employee, subsequent to
his or her injury, has returned to work, has obtained
other employment, or has a bona fide and reasonably
obtainable offer to be employed at wages equal to
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or greater than his or her average weekly wage at the
time of the accident, he or she shall not be entitled
to permanent partial disability benefits in excess of
the percentage of permanent physical impairment
established by a preponderance of the medical
testimony and evidence.

The claimant however argues that A.C.A. §11-9-522(b)(2) does not prevent the

claimant from being awarded with wage loss disability in this case.  The essence of the

claimant’s argument is that the claimant now must drive a greater distance in order to

engage in employment with the respondent.  The claimant argues that that distance

causes a reduction in advantage arising out of her employment relationship with the

respondent.  The claimant’s point is well taken that this distance is longer and certainly

there is more cost associated with driving 25 miles than driving 5 miles.  However, the

claimant is earning the same dollar amount per hour as she was pre-injury.  The claimant

is also working at least as many hours per week, if not arguably more hours per week, in

her new position and that position is within the claimant’s restrictions.

In her previous pre-injury employment with the respondent the claimant had the

potential of working anywhere within a 50-mile radius of the Greenwood office.  Clearly, the

Fort Smith location of the respondent’s business is within that 50-mile proximity.  As that

potential existed for the claimant to deal with distances of up to 50 miles from her

Greenwood location, it seems that no requirement changes have occurred regarding the

claimant’s potential for travel.  I find that the claimant is barred from receiving wage loss

disability due to Arkansas Code Annotated §11-9-522(b)(2).

The claimant has also asked the Commission to consider her entitlement to

additional medical treatment in the form of aqua therapy.  Throughout medical records

submitted by the claimant it is clear that Dr. Cox, who is the claimant’s authorized treating

physician, believes that this aqua therapy is beneficial to the claimant’s treatment.  The

claimant also testified to the benefit of that aqua therapy.  I believe that testimony was
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credible in nature.  The respondents have introduced a letter at Respondent’s Exhibit 1,

pg. 121.  That letter was authored by the respondent’s attorney and addressed to Dr. Cox.

The following is the body of that letter:

I represent the Respondents, Area Agency on Aging
and their Workers’ Compensation Carrier in Ms. Dart’s
Workers’ Compensation case.  I am in receipt of
several records authored by you wherein you advise
that pool therapy maybe helpful to Ms. Dart.  It is my
understanding that Ms. Dart was previously doing
exercises in the indoor pool at Mercy Fitness in Fort
Smith.  As a Silver Sneakers card holder through
Medicare, Ms. Dart is eligible to utilize the gym and
pool at Mercy Fitness at no cost to her.  She has
testified that she is able to do the exercises herself
as long as she has access to a pool.

I am writing to inquire whether Ms. Dart performing
exercises on her own in the indoor pool at Mercy
Fitness would satisfy your recommendation that she
engage in pool therapy.  Please let me know as soon 
as possible in this regard.

I have enclosed a medical authorization for your files.
Please respond by checking yes or no at the bottom
of this page and return to me.  I look forward to your
prompt response.

 I note that on the bottom portion of that letter is a place for Dr. Cox to indicate “Yes”

or “No” and sign.  I note that Dr. Cox indicated “Yes” in that the claimant engaging in her

own exercises in a pool such as Mercy Fitness would satisfy his recommendations.

The respondent argues that the claimant through some sort of benefit in having

basic Medicare comes the availability of a “Silver Sneakers card” which according to the

respondent allows the claimant to utilize an indoor pool at Mercy Fitness.  It was the

claimant’s testimony that she had not checked into the possibility of using the pool through

the program for free.  I do find that the aqua therapy is reasonable and necessary medical

treatment for the claimant’s compensable injury and that she is entitled to that treatment

which is recommended by Dr. Cox.  The respondent shall bear the cost of the reasonable

and necessary medical treatment of the claimant’s compensable injury, not the claimant.
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As such, it is the respondent’s responsibility to pay for that treatment not the claimant’s to

find some means to treat in some more cost effective way for the respondent.

                                  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 29, 2014, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The claimant has failed to prove by a preponderance of the evidence that she

is entitled to wage loss disability benefits in this matter.

3.   The claimant has proven by a preponderance of the evidence that she is entitled

to additional medical treatment in the form of aqua therapy.

4.   The claimant has failed to prove by a preponderance of the evidence that her

attorney is entitled to an attorney’s fee in this matter.

ORDER

The respondents shall bear the costs associated with the claimant’s additional

medical treatment in the form of aqua therapy recommended by Dr. Cox.

IT IS SO ORDERED.

                                                                                     
ERIC PAUL WELLS
ADMINISTRATIVE LAW JUDGE


