
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   G308511

TYLER J. FULMER, EMPLOYEE CLAIMANT

EVERETT BUICK GMC, LLC, EMPLOYER RESPONDENT

UNION INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED MAY 29, 2014

Hearing before Administrative Law Judge Elizabeth W. Hogan on May 22, 2014, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Robert T. James, Attorney-at-Law, Little Rock,
Arkansas.

Respondents represented by Mr. Jarrod S. Parrish, Attorney-at-Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant was performing employment services

at the time of his accident.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 19, 2013, at which time the claimant was earning sufficient wages to entitle

him to a compensation rate of $602.00 / $452.00 in the event this claim was found

to be compensable.  The claimant’s group insurance carrier, QualChoice, has paid

some expenses on this claim and Principal Finance has paid long-term disability

benefits.
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The claimant contends he injured his left leg, shoulder, and arm moving a

motorcycle at work.  He seeks payment of medical expenses, temporary total

disability benefits from October 20, 2013, to a date yet to be determined, and

attorney’s fees.

The respondents have controverted this claim, contending that the claimant

was engaged in horse-play at the time of the incident.

The following were submitted without objection and comprise the evidence

of record: the prehearing questionnaires and exhibits contained in the transcript,

along with a surveillance CD.   The claimant’s deposition (taken March 19, 2014)

is included by reference. Mr. Parrish’s letter of May 22, 2014, which has been

attached to the deposition, explains how to view the CD.

The following witnesses testified at the hearing: the claimant and his

supervisor, Bryant Baker.

The claimant, age 27 (D.O.B. May 1, 1987) has a high school education and

an Associates Degree as an Automotive Technician and Collision Repair Specialist,

as well as factory training at General Motors.  He received ASE (automotive service

excellence) certification in 2011.  He began working for the respondent-employer

in May, 2011.  The claimant has experience riding dirt bikes.

The dealership takes in vehicles, boats, and motorcycles in trade and stores

them overnight in the garage.  In the morning, they are moved outside behind the

garage to make room for servicing vehicles.  As explained in the employees’

handbook, it is against company policy to use one of the dealership’s vehicles for

personal use without the supervisor’s permission.

On October 19, 2013, around 6:45 a.m., before the start of his shift at 7:00

a.m., the claimant opened the garage and started to move a motorcycle out of the

shop to get ready for the work day.  It would have been possible to just roll the bike
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out of the back of the garage and park it, but the claimant started the bike to warm

it up.  The claimant said he had moved this bike before and had trouble with the

throttle.

The claimant drove the bike away from the garage and out on the car lot.  He

said he accidently gave the bike too much gas and the front wheel came off the

ground.  He lost control of the motorcycle, slammed into a parked van, and

sustained serious, multiple injuries.

The claimant was not repairing the bike so there was no need to test-drive

it.  He had on no protective gear or helmet.  Although the claimant said the throttle

was stuck, there is a phenomenon known as a “whiskey throttle” where the rider

holds on to the bike when the front wheel is airborne, causing the bike to go faster,

losing control.

Supervisor, Bryant Baker, said there was no business-related reason for the

claimant to be in that part of the lot where the accident took place.

SURVEILLANCE

An aerial map has been provided, showing the location of the garage where

the bike should have been parked and the site of the accident.  The claimant could

not explain why he took the route he did on the morning of the accident.

A security camera CD surveying the parking lot shows not only the claimant

riding a motorcycle, but another employee as well.  Mr. Baker said this employee

had been disciplined but it certainly raises a question about how the employees are

supervised.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this claim as non-compensable based

on Ark. Code Ann. §11-9-102.
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A “compensable injury” is defined as an accidental injury... arising out of and

in  the  course  of  employment....”  Ark. Code Ann. §11-9-102.  A  compensable

injury does  not  include  an  “injury  which  was  inflicted  upon  the  employee  at

a  time when employment  services  were  not  being  performed....”   Ark.  Code

Ann. 11-9-102(4)(B)(iii).  An employee is performing “employment services” when

he or she “is doing something that is generally required by his or her employer.”

White v. Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999).  The

test for determining whether the employee was performing employment services at

the time of the injury is “whether the injury occurred within the time and space

boundaries of the employment, when the employee [was] carrying out the

employer’s purpose or advancing the employer’s interest directly or indirectly.”  Pifer

v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).

Based on the evidence of record, I find the claimant was not performing

employment services at the time of the injury.  The simple task of rolling the

motorcycle out through the garage and parking it, somehow turned into a ride away

from the garage and out into the parking lot.  The claimant had no adequate

explanation for his decision to take the bike for a ride – it was against company

policy, he was not supposed to repair or test drive the bike, and there was no

reason for him to be in that part of the lot. The employer derived no benefits from

the claimant’s actions, in fact, this was a liability to the employer. The accident did

not occur while the claimant was performing employment services and it is therefore

not compensable.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on October 19, 2013, at which time the claimant was
earning sufficient wage to entitle him to a compensation rate
of $602.00 / $452.00 in the event this claim was found to be
compensable.  The claimant’s group insurance carrier,
QualChoice, has paid some expenses on this claim and
Principal Finance has paid long-term disability benefits.
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2. The claimant was not performing employment services at the
time of his injury.

3. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the bill.

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


