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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G209522

DANNY FOSTER, 
EMPLOYEE CLAIMANT

J&K SALES, LLC,  
EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE COMPANY,
INSURANCE CARRIER                                      RESPONDENT

                OPINION FILED MAY 16, 2014                        
   
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Harrison, Boone County, Arkansas.

The claimant was represented by The Honorable Adrienne Murphy,
Attorney at Law, Fayetteville, Arkansas.  

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 12, 

2014, in Harrison, Arkansas.  A pre-hearing telephone conference

was conducted in this case on December 16, 2013.  A pre-hearing

order was entered in this claim on that same date.  This pre-

hearing order set forth the stipulations offered by the parties,

the issues to be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the pre-hearing order, or at the start of the hearing.

I hereby accept the following jointly proposed stipulations as

fact:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including on October 31, 2012.

3.  The claimant sustained a compensable injury to his left

index finger. 

4.  The claimant’s average weekly wage at the time of his

incident was $418.90, which entitles him to a weekly temporary

total disability rate of $279, and a permanent partial disability

rate of $209.

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act. 

     6.  This claim for a left shoulder injury has been

controverted in its entirety.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

      1.  Whether the claimant sustained an injury to his left

shoulder in the course and scope of this employment on October 31,

2012.

 2.  Whether the claimant is entitled to medical treatment.

 3.  Whether the claimant is entitled to temporary total

disability compensation from December 13, 2012, through April 15,

2013.

    4.  Attorney’s fees.
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 The claimant’s and respondents’ contentions are set forth in

their responses to the pre-hearing questionnaires, and are hereby

incorporated herein by reference.

     The documentary evidence submitted in this case consists of

the hearing transcript of March 12, 2014, and the documents

contained therein.   

     The following witnesses testified at the hearing: the 

claimant, Van Warren, Tommy Gass, and Pamela Peters.  

                           DISCUSSION

     The claimant testified during the hearing.  At the time of 

the hearing, he was fifty-six years old.  He completed the eighth

grade.  The claimant testified that he left school in order to help

his mother raise his two sisters.  The claimant verified that he

has filed a claim alleging that he injured his left shoulder on

October 31, 2012, while working for J&K Sales, which does business

as Liquidation Outlet.  

     He began working for the respondent-employer in April of 2009.

The claimant essentially testified that his employment duties for

the respondent-employer, included assembling the furniture and

processing the unloaded trucks with a forklift and other general

work.  He worked Tuesday through Saturday, and his working hours

were from 8:00 a.m. until 5:00 p.m.   

     The claimant verified he was working his regular job duties on

October 31, 2012.  According to the claimant, his injury occurred



4

while processing a piece of furniture, a futon.  He testified that

he was holding up the cover that was protecting it and cutting it

off with a box blade, when his injury occurred.  He explained:

A. I was holding up my left arm which pulls the -- the
rotator cuff pulls up your arm, and I was cutting with my
right hand with a box blade to cover the protection from the
leather futon, and that when I grabbed it and pulled up on it,
I was cutting with the box blade, and the box blade went under
my skin of my finger.

Q. And that’s your left index finger?

A. Yes, left index finger.  And when I did that,
automatically reflection -- reflex, I jerked back and slung
the blood off my finger, and that’s when I tore the rotator
cuff.  

Q. How did your shoulder feel?  Describe how your shoulder
felt after that happened.

A. Extremely painful.  I could not move it five inches from
my waist, I couldn’t move it.  It was too -- it was so much
pain.

Q. How did you go about reporting the injury?

A. I believe I went to the supervisor and let her know that
something’s wrong with my shoulder, and she decided to take me
in to the MediQuick Clinic.

Q. And who was the supervisor?  Do you know her name?

A. Pam.

Q. And Pam took you to MediQuick?

A. Yes.

Q. What did they do for you there?

A. They tried to take x-rays.  They were evidently teaching
somebody to run the x-ray machine, and they never accomplished
it.  So they rescheduled me for another appointment.  And when
I went in that next appointment, they -- what’s the word --
diagnosed a rotator cuff tore, the doctor I seen.
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Q. Well, let me backtrack a little bit.  So you went on
October 31st --

A. Yes, yes.

Q. -- shortly after the incident at work.

A. That’s correct.

Q. And the medical records indicate you went back a little
less than a week later.  

A. That’s right, yes.

Q. How were you feeling in the meantime?

A. Painful.  My shoulder’s in pain.

    According to the claimant, on his next appointment at the

MediQuick Clinic, they diagnosed him with a rotator cuff “tore.” 

He denied going back to work during this period of time.  The

claimant verified that he was referred to Dr. Sidani, and he 

recommended an MRI.  Ultimately, the claimant underwent shoulder

surgery by Dr. Sidani.  Specifically, the claimant testified that

workmen’s comp had him scheduled for surgery on December 3rd or 4th,

but a couple of days prior to surgery, they called him and canceled

it. 

     He admitted that he had to find another way of paying for the

surgery.  According to the claimant, he used his company group

insurance to pay for his surgery.  The claimant admitted that he

underwent physical therapy for his shoulder, but it did not help

him.  He testified that the last time he received medical treatment

for his shoulder was when Dr. Sidani released him from his care.
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The claimant verified that he last went to physical therapy on

April 25, 2013.  He next admitted that if the medical records show

that he last saw Dr. Sidani on April 15, 2013, he would agree that

is accurate.  

     The claimant testified that Dr. Sidani gave him restrictions

of no lifting over 40 pounds above his head.  He stated that he

last worked for Liquidation Outlet on October 31, 2012.  The

claimant denied that from October 31, 2012, or November 1, 2012

through April 15, 2013, he worked anywhere else or did any work for

pay.  He testified that during this period of time, he felt 

extremely painful and was going through physical therapy, which was

also painful.  According to the claimant, during this period of

time, he was not physically able to do anything.

     He went on to explain that after April 15, 2013, his “neck”

was still tight and it had not healed at that point.  The claimant

essentially explained that he did not do much of anything because

he did not want to hurt it again, and he was in just too much pain.

     The claimant admitted that since April 15, 2013, he has gone

back to work. He testified that he works for Mr. Van Warren,

cutting grass with a lawnmower, a riding mower and a bush hog,

which is a big tractor.  He stated that it has power steering and

power brakes.  The claimant testified that he has painted a house

using just a roller and a brush.  

    Upon being asked to describe the difference in his physical
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abilities prior to the incident, and his physical abilities as of

the date of hearing, the claimant testified:

A. I can’t do what I used to do, no.

Q. Describe that in more detail.

A. Okay.  I’m just not capable of doing what I used to do
with, my shoulder is still healing.  I am looking for some
work that I can do with my shoulder at this point.

     He admitted that he has applied for Social Security 

Disability, but his claim has been denied.  The claimant admitted

that he has gone to a hearing on his Social Security Disability

claim, and is awaiting a decision.

     The claimant admitted that while he was working for 

Liquidation Outlet, during that period of time, he was working for

Mr. Van Warren, cutting grass.  According to the claimant, Mr.

Warren is disabled and he also just spends time with him and does

what he needs to be done.  The claimant began working for Mr.

Warren during the early part of 2012.  Prior to this time, and

before the claimant went to work for Liquidation Outlet, he

admitted to building some rock pillars for Mr. Warren, which

occurred three and a half years ago.

     In October of 2012, the claimant admitted that he worked for

Mr. Warren cutting his grass because he has several acres of mowing

and a couple of houses.  The claimant did not recall doing any work

for Mr. Warren on Monday, October 29, 2012, or any other odd jobs

for anyone else during that time.
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     The claimant denied ever having problems with his left 

shoulder before October 31, 2012.  However, the claimant testified

that at his age, he has complained of aches and pains in his

shoulders.  According to the claimant, he has sprayed Icy Hot on

for his aches and pains, in his back, shoulders, arms, and whatever

he needed.  He stated that the spray helped.  The claimant

testified that hard worked has caused him to have these aches and

pains.  He further testified that he has worked hard all of his

life and is getting at that age, and it is showing and he is

feeling it.  He stated that the work at Liquidation Outlet was hard

work and the furniture was heavy to a certain point.  As a result,

the claimant had to have others help him.

     He admitted that he has sought medical treatment for his 

aches and pain.  According to the claimant, he has sought treatment

from a chiropractor for adjustments to his back and alignment of

his vertebras.  He specifically denied having ever previously

sought treatment for his shoulders.  However, he admitted to having

used over-the-counter remedies, which helped.  The claimant

admitted that in October of 2012, he was using over-the-counter

products to help with his left shoulder pain a couple, to three

times a week.  He denied that he could think of anything that

happened the week of October 31, 2012 that would have caused his

shoulder to ache.  The claimant admitted that if someone at work

saw him using an over-the-counter remedy the week of his injury, or
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the day before, he would not dispute that fact.  Upon further

questioning, the claimant testified that prior to going to work for

Liquidation Outlet he worked masonry for forty-two years.

     Next, the claimant was asked to review Claimant’s Exhibit 1,

page 8, the MRI report.  He testified that the impression reads,

“Multiple abnormalities are identified including degenerative

disease of the left shoulder.”  The claimant admitted that he was

not surprised that the MRI shows that he has degenerative disease

of the left shoulder. 

     The claimant testified that on October 31, 2012, his incident

occurred right after lunch between 1:00 p.m. and 1:30 p.m.  He

testified that he had been at work all morning, for five hours.

The claimant admitted that the day before (which was Tuesday), he

worked all of that day.  He denied having any problems performing

his job duties on Tuesday.  The claimant denied that after the

October 31, 2012 incident, he would have been able to perform his

job duties with no problems.

     Under further examination, the claimant explained:

Q. If you would, describe the difference in how your
shoulder felt, the aches and pains you’ve testified about, the
difference between that and your left shoulder before and
after October 31, 2012.

A. Before October 31st, I worked steady, no problems.  And
after I tore a rotator cuff, I could not do anything.  

Q. Was the nature of the pain different?

A. It was extreme [sic] painful.  I couldn’t move my arm.
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Q. Ever felt pain like that before?

A. Never.

Q. You testified a few minutes ago that you’d never been --
you never sought medical treatment for shoulder pain before
this happened; is that correct?

A. I have not, that’s correct.

Q. But you went to the doctor the day this occurred.

A. Yes.

Q. Were you reluctant to go to the doctor at all?

A. I tried to -- I sprayed my shoulder and tried to work it
and relieve the pain, and it would not.

Q. So the things that typically worked --

A. Ma’am?

Q. The things that usually worked --

A. Yes.

Q. -- on your left shoulder were not working.

A. That’s right.  That’s correct.
  
     The claimant testified that he had full range of motion of his

arm before October 31, 2012.  After the incident, the claimant

testified that he could not raise his arm five inches from his

waist, with his arm down to the side.  He testified that he told

his medical providers exactly what happened.  The claimant further

testified, “I pulled –- I jerked on a piece of furniture when I cut

my finger, and I tore –- I hurt my shoulder, and he diagnosed me

with a rotator cuff tore.”  He again denied that he could think of

anything else that he did that would have cause this rotator cuff
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tear.

     He admitted that he read Tom Gass’ written statement. 

The claimant verified that Mr. Gass was a full-time employee at

Liquidation Outlet, and that they worked together.  He stated he

disagreed with his statement.  The claimant admitted that Mr. Gass

and other employees saw him use the spray.  He denied having told

anyone he injured his shoulder doing anything other than what he

described on October 31, 2012.               

     On cross-examination, the claimant testified that his job 

while working for the respondent-employer, J&K Sales or Liquidation

Outlet was that of a processor, processing material.  According to

the claimant he began working for them in April of 2009.  He agreed

that they have a wide variety of items, ranging from toothpaste to

furniture.   According to the claimant, ninety percent of the time,

he put furniture together, processed it, tagged it and put it on

the floor.  The claimant admitted that he did some cleaning around

that area as well.  He verified that his son, David Foster, works

there as well.   

     The claimant basically admitted that his supervisor at the

time of the incident was Pam Peters, and that Robin Jones is the

owner.   He verified that he testified on direct examination that

on the date of the injury, he was cutting a cloth with a knife, and

that he knew right away he had hurt his finger and his shoulder.

The claimant stated that he is right-handed.
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     Under further cross-examination, the claimant admitted that he

testified in his deposition that he could not move his arm at all,

and that it was in extreme pain.  He also verified that he

testified in his deposition that he went to the office and clocked

out and tried to move it (his arm) around like he had always done.

He admitted that he testified that his finger was not bleeding

anymore at that time and it was only a slight cut.  The claimant

verified that he waited about ten or fifteen minutes before he went

to report the injury to Pam.

    According to the claimant, he told Pam that there was 

something wrong with his shoulder and that he was going to have to

go find out what was wrong with it.  He verified that it is his

testimony that he reported a shoulder injury to Pam right after it

happened or within ten to fifteen minutes.  The claimant also

essentially verified that Pam took him to MediQuick, and that

workers’ comp paid for his initial treatment.  They also sent him

some money as well, about three checks.  

    The claimant admitted that when Dr. Sidani released him he

could not put his hand over his head, but that is not true anymore.

He further admitted that he is able to do better than that now.  As

of the date of the hearing, the claimant agreed that he could lift

at least 50 pounds.  He admitted that he testified earlier he was

doing good now.  The claimant admitted that he forgot to go to his

last check-up with Dr. Sidani, which was set for June of 2013.
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     He agreed that he did not work following his release from the

doctor, up until April.  The claimant testified that he did some

painting of a house for an individual, named Gerald Sims.  He was

paid $12 an hour for painting the exterior of this individual’s

mother-in-law’s house.  He explained:

Q. You told us that you did rolling painting, correct?

A. Roller paint and brush, yes.

Q. When was it that you did that?

A. It’s been about three months ago, yes.  I don’t know the
date.

Q. Well, when I took your deposition on August 1st, you’d
already done some painting for Mr. Sims.  So sometime before
August 1st; is that right?

A. I really can’t -- I really don’t remember what the date
was.

Q. Have you done painting for him on more than one occasion?

A. No, ma’am.

     Regarding his work with Mr. Warren, the claimant admitted 

that he has worked for him at different periods over time, but just

on Mondays, and occasionally he did not work on Mondays. In

addition to mowing for Mr. Warren, the claimant helped him to clean

up his airplane hangar.  He verified that Mr. Warren owns a

subdivision and has a house in Harrison.  The claimant testified

that he cuts the grass there, too.  Mr. Warren pays the claimant

$15 an hour.  He testified that about after a month of his release

by the doctor in April, he went to back to work for Mr. Warren.
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The claimant admitted that he has been working pretty consistently

since then just cutting grass once a week or once every two weeks,

on Mondays.       

     The claimant did admit that he testified that he was 

working for Mr. Warren around the time frame of October of 2012.

He verified during his deposition, he testified that he applied for

Social Security Disability due to some breathing difficulty.  The

claimant also admitted that he has applied for unemployment

benefits in the last three months because he had to do something.

     He verified that he is acquainted with Mr. Gass through the

company, and does not have any animosity or problems with him.  The

claimant admitted that during his deposition testimony, he stated

that he had not ever unloaded plywood or Sheetrock or metal for Mr.

Warren.  

     However, the claimant explained:

Q. When I asked you that in your deposition, you said, I’m
sure I have.  Is that not true?

A. I helped him strap a bundle of lumber, and he unloaded it
with his backhoe off a trailer, flatbed trailer.

Q. So you have unloaded plywood, Sheetrock, or metal for
him, correct?

A. Not physically, no.

Q. So what did you mean when you said, I’m sure I have, when
I asked you that in your deposition?

A. I haven’t unloaded a trailer.  I have helped him move
lumber, physically, but I’ve never unloaded a trailer or
Sheetrock or lumber or anything, no.  Just light work.  It
wasn’t nothing serious, big.
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     He admitted that it his possible he sprayed his arm with Icy

Hot on October 30, 2012.  The claimant admitted that when he was

deposed, he told respondent’s attorney that he had twisted his arm

backwards when doing something with his son, on October 30, 2012.

He explained, “We’re always horseplaying, life father/son, and it

was like self-defense, just moving my hands, and he was walking by

me, and when I went backwards like so to –- I knew he was going to

pop me.”      

    Under further cross examination, the claimant gave a more

detailed description of what happened:

A. I turned my arm to my back.

Q. Your left arm?

A. My left arm to my back, and to block a, you know,
playing, and it did hurt.  

Q. You bent it far backwards, correct?

A. No, it -- yes.  Not far, but backwards.

Q. You told me in your deposition you twisted too far back;
is that correct?

A. That’s correct.

Q. And this horseplay with your son must be David, because
he works there, right?

A. That’s correct, yes.

Q. He’s 24 years old?

A. Yes.

Q. And this horseplay was at work?

A. Yes.  
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Q. So that would have been on the 30th then.

A. That’d be the 30th.  As he was walking by, I was waiting
for him to get off work so I can take him home with me.  He
was riding with me.

Q. And when that happened, you were hurt right away,
correct?

A. Yes.

     On redirect examination, the claimant admitted that after the

horseplay with his son on October 30, 2012, he just felt pain right

away.  However, the claimant denied having any trouble performing

his job duties the next day.  

     The claimant explained:

Q. All right.  And if you would, compare the pain you felt
after that to the pain you felt after the box knife incident.

A. The horseplaying, when I hurt that, at that point, when
I was playing with my son, it was pain, but not where I
couldn’t use my arm.  By that night, it was fine, and I went
to work the next day; it was fine.

Q. All right.  Did you put Icy Hot on it after that
happened?

A. Yes.  

Q. Did that help?

A. Yes.

   Van Warren testified during the hearing, on behalf of the

claimant.  Mr. Warren met the claimant about three years ago when

he was doing some masonry work.  Mr. Warren verified that they are

good friends.  He admitted that in the past, the claimant performed

work for him.  
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     Mr. Warren testified:

A. Well, he build [sic] four native stone four-by-four
pillars on the entranceway to my subdivision.  

Q. And when did he do that?  Do you remember?

A. That’s the first thing he did for me.  I don’t remember
when it was.

Q. Would you say it was before 2009?    

A. Oh, yeah.

Q. So since then, since he built those pillars, what types
of work has Danny done for you?

A. Well, he’s mowed my yard with my mower and he’s mowed
between my trees at my tree farm with my big tractor.  By the
way, it has a starter on it.  You just turn the key, and it
has a cab on it, and it has power steering, you know.

Q. And how often would he come do that for you?

A. Oh, I think I had him do it about two times a year.
Maybe three times.

Q. What about any other work?

A. Well, we had him wash our house with my pressure washer
out there on the mountain once.  

     He agreed that usually, the claimant worked for him on 

Mondays, on a part-time basis, and not necessarily every Monday.

Mr. Warren did not recall if the claimant did any work for him in

October of 2012.  He stated that he could not image the claimant

having done any work for him on October 29, 2012 because all of the

mowing was done.  Mr. Warren denied that the claimant ever told him

he got hurt doing any work for him.  Prior to October 31, 2012, Mr.

Warren did not recall the claimant ever declining to do any work
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for him.               

     On cross-examination, Mr. Warren testified that the 

claimant mowed his yard every two weeks, but it takes only about

thirty minutes to do it.  He again maintained that the claimant

would not have been doing anything for him in October of 2012.  Mr.

Warren again denied that there would have been other work for the

claimant to do for him if the grass did not need to be mowed.  He

did not recall if the claimant returned to work for him after April

of 2013, but he admitted that the claimant still works for him if

he has something that he can do.  Mr. Warren denied knowing Tom

Gass, or having talked to him.  Nor did He recall having talked to

him at church.

     Under further cross examination, the claimant testified:

Q. Mr. Warren, you were overheard this morning saying that
you are here today to help Mr. Foster get a lot of money; is
that right?

A. No.  

Q. Did you say anything like that?

A. No.

Q. You were asked how you’re doing and you didn’t respond,
I’m here to help you get money?

A. No.

Q. Not even something close to that?

A. No, not that I know of.

    On redirect examination, Mr. Warren again testified that he

does not recall having met the claimant’s attorney in the hallway,
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and to making jovial comments about coming to testify to help the

claimant.  He specifically denied that he would lie for anybody.

     Upon examination by the Commission, Mr. Warren testified that

he is eighty-seven years old, and sometimes has problems

remembering things.  

     Tommy Gass was called as a witness on behalf of the 

respondents.  Mr. Gass is retired, but admitted that he helps out

at Liquidation Outlet, “fixing things.”  He verified that he has

been fixing things for them for about three years.  Mr. Gass

essentially testified that he does not punch a clock or anything,

he just shows up whenever he wants to show up.  He explained that

he repairs things for them such as, heaters and tables, or anything

that is broken.  Mr. Gass has known the claimant three years, on a

work basis only.    

     Mr. Gass testified:

Q. What do you recall about anything having to do with Mr.
Foster’s shoulder around the time frame of October 2012?

A. Well, on Tuesday, October 30, 2012, I come in to the
break room there.  This is a morning after everybody had
clocked in, and I went back to -- because people wasn’t there,
I was going to use the restroom.  And Dan was sitting over
there in a chair and a table there, they have there, and he
had his shoulder -- his shirt down, and he was putting Icy Hot
on his shoulder.  And I asked him what was wrong.  And he said
that his shoulder was aching him, that he had -- and talking
to him there, you know, and he said that he had unloaded a
trailer the Monday before, he works -- he said that he had
worked -- he works Mondays for Mr. Van, and --

Q. Mr. Van?  Who is that?

A. The -- Van Warren or -- I believe it is, and that he
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works Mondays for him.  And what he was doing, he was putting
Icy Hot on his shoulder, and he said that he’d been unloading
a trailer and that he was pulling this heavy stuff to the back
on -- it was either Sheetrock, plywood, or lumber, or sheet
metal.  I don’t know what it was.  I didn’t really -- wasn’t
paying that much attention to him, but what he said, he’d
reach up there and pull one sheet at a time back.  And I made
the comment, you might’ve should’ve switched sides and pulled
with the other side for a while, you know, and he said, well,
he said, it wasn’t -- he just -- that he had somebody helping
him, they’d pull it off and stack it. 

Q. Which shoulder did he say was bothering him?

A. Well, he had this side up and he was putting it on this
side right there (indicating).

Q. That’s -- you’re motioning to the left?

A. Yeah.  This left side.  And that was basically it for
that day.  I went to the back.  And that evening, I come back
in, the same day, and I was going to take Blondie, my wife,
out to eat that evening after -- after she got off work, and
I was going to wash my hands, and --

Q. Let me stop you briefly.  Does Blondie work for J&K?

A. Yes, she works for Liquidation, too.  

Q. Okay.  And about what time did you come back?

A. When -- the restroom?  I mean, to the break room that
evening?

Q. Right.  On October 30th.

A. On the 30th, it was right -- right around 5:00, and he
was in there, and he was spraying his shoulder with a can of
spray.  And I asked him, I said, what are you spraying your
shoulder like that for.  He said it was -- the cold made it
real cool, and he said that it helps with the joints, aches
and pains, and like that.  And I, you know, I washed my hands
and left, you know.  I didn’t -- and I come outside and I
talked to Blondie and to Pam about it, and Pam being the --
she’s the manager down there, about that, spraying his
shoulder like that, it kind of struck me as kind of odd, that
a spray can could actually cool your shoulder and help it like
that, you know.  And -- but he said he was having it that
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morning even, he had told me he was having trouble with that
shoulder, he wouldn’t -- didn’t know if he would be able to,
have trouble with stuff, you know, and that was the --

Q. He said -- I’m sorry I interrupted you.  He said that he
would have trouble with the shoulder that day?

A. Yeah.  He said he was having trouble with it, that it
was, you know, it was hurting him pretty -- he said he might
have to get me to help him or something, you know, which, you
know, I didn’t mind.

Q. He indicated that he might need help with work that day?

A. Well, he said he was having trouble with his shoulder is
what he said.  He indicated that he might have to get me to
help him or something.  I said that’d be fine, you know.  

     He testified that he goes to church with Mr. Warren and on one

occasion Mr. Warren told him that the claimant hurt his shoulder

while helping him to unload a trailer. 

     Under further questioning, Mr. Gass explained:

Q. Mr. Gass, I’d like to show you a document labeled
Respondents’ Exhibit 2, page one.  Can you tell the Judge what
that document is?

A. Yes, ma’am.  This -- trying to get to explain this, the
next day after on the 30th, I found out that he had cut his
finger, and I had --

Q. The 31st?

A. Well, actually, it’d be -- instead of this day, it would
actually be -- it’d be November the 1st, October, November,
yeah, it’d be November the 1st, I think it was, I went into
Robin’s office and talked to her, and she wanted me to write
down -- well, she was talking about his cut finger, about his
finger being hurt, and that he was having trouble with his
shoulder, and that he had slung his finger and tore his
shoulder out.  And I said, well, I said, he had told me before
-- and I told her about then is when I informed her about on
the -- that he had told me that Tuesday, the 30th, that he had
-- his shoulder had hurt from that Monday.  And that’s when I
told her, and she told me -- asked me if I’d write that in a
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statement, and I took a pen and wrote a paper, on a piece of
paper for her, and wrote that down, and this statement right
here is, later on, I put it -- printed because my writing was
-- I kind of write kind of sloppy, I guess you might say.
People have trouble reading my writing.  And so I printed it
out on the computer, this here.

Q. So this is dated then on November 29th.  That’s when it
was typed up?

A. That’s when it was typed up, yes, ma’am.

     He admitted that everything in the statement is accurate as to

what he remembers talking about and observing of the claimant.  He

denied working on October 31, 2012 because he was sick that day and

had gone to the doctor. 

     On cross-examination, Mr. Gass denied that he gets paid by 

the respondent-employer for his work. He has been on Social

Security Disability for about two years.  According to Mr. Gass,

what he does is a “barter deal,” and he is not on the payroll.  Mr.

Gass essentially explained that his wife works for them, and she

picks up certain items for the household, in return for his work at

Liquidation Outlet.  He maintained that in October of 2012, he was

at Liquidation Outlet pretty much every day, except when he did not

feel “good” or was sick.  He essentially admitted that he does not

take cash payment from the respondent-employer in an attempt to

avoid penalties with his disability benefits.  

     Mr. Gass testified that he gave Robin his handwritten notes

about what happened about a month after the incident.  Mr. Gass

admitted that he does not have his hand handwritten notes in
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possession, but he has it on his computer wherein he typed it out.

     Pamela Peters testified on behalf of the respondents.  She 

has worked for the Liquidation Outlet for four years.  Ms. Peters

is the manager of the company.  Ms. Peters gave a explanation of

their reporting procedure for an injured employee.  She admitted

that she was called to the claimant’s work area because he had cut

his finger.  Ms. Peters verified that she transported the claimant

to Mediquick.  She denied that the claimant said anything to her

about having injured his shoulder.  

     Ms. Peters testified:

Q. The whole ride there, did he mention anything about his
shoulder?

A. No.

Q. Did he tell you that he couldn’t move his arm or that it
was hurt, his shoulder?

A. No.

Q. How did you find out anything about the shoulder?

A. Because we were there forever, and when he came out, I
asked what took so long, and he said they looked at his
shoulder.

     She admitted that the claimant had complained before that day,

of October 31, 2012, about his shoulder. Ms. Peter did not

specifically know whether the claimant had complained about the

left or the right or both shoulders before.  She admitted that the

claimant needed help lifting things and would call his son or one

of the other guys to help him.  
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     Ms. Peters verified that the claimant’s son continues to work

for Liquidation Outlet.  According to Ms. Peters, the claimant got

hurt and never came back to work, so they had to replace him.  She

denied that the claimant kept her updated about his treatment while

he was gone.      

     On cross-examination, Ms. Peters testified that the claimant

complained about his shoulders and back hurting.  She admitted that

the claimant was pretty trustworthy. Ms. Peters specifically

testified that she was the claimant’s supervisor.   

     A review of the medical evidence of record demonstrates that

on October 31, 2012, the claimant was seen at the Harrison

Mediquick Clinic due to a chief complaint of: “W/C moved left arm

wrong and now shoulder painful, happened a couple of hours ago.”

These notes demonstrates that the claimant hurt his left shoulder

by flicking his hand.  It appears that the claimant was seen at the

clinic for two other encounters in November of 2012 due to

complaints of left shoulder pain.   

     An MRI of the claimant’s left shoulder was performed on 

November 20, 2012, with an impression of:

Multiple abnormalities are identified including degenerative
disease of the left shoulder, an abnormal rotator cuff
suspicious for partial tear and areas suggestive of possible
impingement, including deep to the hypertrophied AC joint and
deep to the tip of the downsloping acromion. 

     On November 26, 2012, the claimant underwent evaluation by 

Dr. Tarik Sidani, due to a chief complaint of left shoulder injury.
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At that time, the claimant reported that he was working at

Liquidation Outlet when he cut his finger.  The claimant further

reported that he pulled back on his arm, felt immediate sharp pain

in his left shoulder, and has been having excruciating pain ever

since. Dr. Sidani stated that the claimant had never had any

problems with his shoulder in the past, and that the claimant was

unable to raise his arm at that time.

    Dr. Sidani performed surgery on the claimant on January 3,

2013.  His pre-operative diagnosis and post-operative diagnosis was

“Left rotator cuff tear.”  The procedure performed by Dr. Sidani

included. “1.  Left shoulder arthroscopy with arthroscopic

subacromial decompression and acromioplasty.  2. Mini-open rotator

cuff repair.”  

     Following this surgery, the claimant continued to treat with

Dr. Sidani for follow-up care.  On January 9, 2013, Dr. Sidani

placed the claimant on alternative duty of no use of his left upper

extremity.  He also referred the claimant for physical therapy

treatment, which was done at Jones Physical Therapy.  At that time,

the claimant was put on a medication regimen for his muscle spasms

and pain.

     The claimant continued to see Dr. Sidani for follow-up care 

of his left shoulder. 

     On April 8, 2013, Dr. Sidani opined that it was his medical 

opinion that the claimant’s injury was work-related, and that the
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claimant’s work-related was the major cause of the claimant’s need

for treatment.  Dr. Sidani also opined that there were objective

findings to support his injury, namely the “acute nature of the

tear...”

     The last medical record of treatment from Dr. Sidani is dated

April 15, 2013.  At that time, Dr. Sidani released the claimant to

return to alternative duty of no lifting over 40 pounds.  He gave

the claimant a return visit of June 17, 2013.              

                          ADJUDICATION 

Compensability

     The claimant contends that he sustained a compensable injury

to his left shoulder when he cut his finger and jerked his left

shoulder, while working for the respondent-employer on October 31,

2012.  

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). The claimant must prove by a preponderance of the
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evidence that he sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

     In the present matter, it is undisputed that the claimant was

involved in a work-related incident wherein he sustained a slight

cut to his left index finger, on October 31, 2012.  His testimony

demonstrates that he automatically jerked back his arm, and that is

when he sustained “a left rotator cuff tear.”  

     According to the claimant, immediately following this 

incident, his shoulder became extremely painful and he was unable

to move it five inches from his waist due to this jerking-type

response.  He testified that he told his supervisor, Pam Peters,

that he had hurt his shoulder, and she decided to take him to the

Mediquick clinic.  Ms. Peters credibly denied that the claimant

mentioned anything to her about having injured his shoulder upon

her being called to his work area.  She also credibly denied that

the claimant mentioned anything about his shoulder being hurt or

that he was unable to move it during their entire ride to the

clinic.  Ms. Peters specifically testified that she did not find

out about the claimant’s shoulder until after the claimant had been

treated at the clinic.  According to Ms. Peters, she asked the

claimant what took so long, and at that point he told her that he

had them look at his shoulder.  

    The claimant admitted that prior to the October 31, 2012

incident, he used over-the-counter products for aches and pains of
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the left shoulder, at least three times a week.  In fact, the

claimant admitted that if someone from work testified that they saw

him using an over-the-counter remedy the week of, or even the day

before his incident, he would not dispute that fact.  In this

regard, Mr. Gass authored a written statement and verified during

the hearing that this statement is accurate.  According to Mr.

Gass, on the morning of October 30, 2012, he observed the claimant

in the break room rubbing his shoulder, as he was about to put an

ice hot pad on it.  Mr. Gass also reported that the claimant told

him he hurt his shoulder the day before unloading a flatbed trailer

for a man the he worked for on Mondays.  Mr. Gass further testified

that on the evening of October 30, 2012, he saw the claimant in the

break room with his sleeve rolled-up spraying something on his

shoulder that was used for a sprain and a hurt joint.  The claimant

and Mr. Warren both testified that the claimant performed worked

for Mr. Warren on Mondays, when necessary.   Although the claimant

denied he worked for Mr. Warren on October 29, 2012, I do not find

this testimony to be credible given the fact that he gave

inconsistent statements concerning him having assisted Mr. Warren

with the unloading of a flatbed, and because Mr. Gass was able to

give precise details about the claimant’s having engaged in this

work on a Monday.  Hence, in this regard, I find Mr. Gass’

testimony to be credible.  In addition to this, I think it is

noteworthy that the claimant did not ever deny that he used an
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over-the-counter remedy, on his left shoulder, on October 30, 2012.

The claimant also admitted to having engaged in horseplay with his

son the day before his work-incident.  The evidence shows that

during this incident, the claimant “twisted his left arm

backwards,” and had an immediate onset of pain.  

     Ultimately, the claimant underwent rotator cuff repair by Dr.

Sidani after an MRI was performed on November 20, 2012.  Dr. Sidani

performed this surgery in January of 2013, due to a “Left rotator

cuff tear.”

     Here, the claimant is able to prove that he was involved in a

work-related incident.  He is also able to prove objective medical

findings by way of the MRI performed of the left shoulder in

November of 2012.  However, the claimant must prove a causal

connection between the incident of October 31, 2012, and those

objective medical findings.   

     Considering that the claimant had experienced significant 

prior chronic problems with his left shoulder, which required the

use of over-the-counter remedies; that he did not immediately

report a shoulder injury to Ms. Peters; and because the claimant

was involved in two left shoulder events which occurred on October

29, and October 30, 2012, I think it would require sheer

speculation and conjecture to attribute the claimant’s current left

shoulder problems to his employment duties with the respondent-

employer, on October 31, 2012.  Conjecture and speculation, however
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plausible, cannot be permitted to supply the place of proof.  Dena

Construction Company v. Herndon, 264 Ark. 791, 575 S.W. 2d 155

(1979).  In a nutshell, when comparing the claimant’s testimony to

the preponderance of the evidence, I find that the claimant was not

credible in his account of an injury to his left shoulder during

the work-related incident of October 31, 2012. 

     Therefore, on the basis of the record as a whole, I further

find that the claimant failed to prove that his current need for

treatment and disability for his left shoulder problems arose out

of and during the course of his employment, and that his left

shoulder rotator cuff tear was the result of the specific incident

of October 31, 2012.

    While I realize that Dr. Sidani opined that the claimant’s

acute rotator cuff tear was directly attributable to his work-

related incident, I have attached minimal probative value to his

opinion, considering it was based solely on an incomplete history

provided to him by the claimant, which excluded the fact that

claimant had significant chronic prior problems with his left

shoulder, and because he did not relate to Dr. Sidani the October

30, 2012 horseplay incident with his son.  Nor did the claimant

report to Dr. Sidani his work activities with Mr. Warren on October

29, 2012.              

     Accordingly, for the reasons discussed herein, this claim is

hereby respectfully denied and dismissed in its entirety.  The
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remaining issues have been rendered moot and discussed herein this

Opinion. 

                     FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has      
          jurisdiction of the within claim.

 2.  The employee-employer-insurance carrier relationship 
          existed at all relevant times, including October 31,
          2012.

      3.  I hereby accept the aforementioned proposed 
          stipulations as fact.

 4.  That the claimant failed to prove by a preponderance of
     the credible evidence that he sustained a compensable 

          injury to his left shoulder during and in the course of
          his employment with the respondent-employer on October
          31, 2012.     
 
                              ORDER

     For the reasons discussed herein, this claim for a left 

shoulder injury must be, and is hereby respectfully denied and 

dismissed in its entirety.  

     IT IS SO ORDERED.

        
                                 __________________________
        CHANDRA L. BLACK

          Administrative Law Judge
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