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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G205825 

ANDRES FLORES,
EMPLOYEE                                            CLAIMANT

PRECISION RATHOLE, INC.,                            EMPLOYER 
RESPONDENT
                                                    
TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER                                 RESPONDENT 
                                                             

                 OPINION FILED MARCH 31, 2014                
           
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA 
L. BLACK, in Little Rock, Pulaski County, Arkansas.

Claimant represented by The Honorable Steven McNeeley,
Attorney at Law, Jacksonville, Arkansas.  His co-counsel was
Mr. Robert Tellez, Attorney at Law, Little Rock, Arkansas. 

Respondents represented by The Honorable Phillip Cuffman,
Attorney at Law, North Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on

February 3, 2014, in Little Rock, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on December

16, 2013.  A Prehearing Order was entered in this claim on

that same date.  This Prehearing Order set forth the

stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the

parties, either pursuant the Prehearing Order, in their

responsive filings, or at the start of the hearing.  I
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hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on February 4, 2012.

3.  The claimant was involved in a motor vehicle

accident wherein, he sustained admittedly compensable

injuries to his foot/ankle(both heels) and ribs, as result

of a motor vehicle accident on said date. 

     4.  The respondents have paid some benefits.

5.  The claimant is entitled to the maximum

compensation rates for a 2012 injury.  His compensation

rates are $584 and $438.

6.  This matter has been the subject of a previous

adjudication and Opinion dated February 26, 2013.  That

Opinion is res judicata and law of the case.  

7.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

8.  This claim for additional benefits has been

controverted in its entirety by the respondents.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Temporary partial disability benefits from November

2, 2012, until February 7, 2013.
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     2.  Temporary total disability compensation from 

February 8, 2013, to a date yet to be determined.

     3.  Reasonable and necessary medical treatment( by Dr.

Buk, and out-of-pocket expenses).  

4.  An attorney’s fee. 

     The claimant’s and respondents’ contentions were set 

out in their respective Responsive Filings.  Said contentions

are hereby incorporated herein by reference. 

    The documentary evidence submitted in this case consists

of the hearing transcript of February 3, 2014, and the

documents contained therein.  The Oral Deposition of Dr. Bruce

Berkheimer dated January 20, 2014, has been made a part of the

record.  It is retained in the Commission’s file. 

    The following witness testified at the hearing: the

claimant. 

                         DISCUSSION

     The claimant was forty-five years old as of the date of

the hearing.  He started, but did not complete the ninth grade

of school, while a resident in Mexico.  The claimant is unable

to read, write, or speak English.  He verified that he is most

comfortable conversing in Spanish.  However, the claimant is

a U.S. citizen, and resides in Searcy, Arkansas.  

     In November of 2011, the claimant began working for the

respondent-employer, Precision Rathole.  He last worked for
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the respondent-employer, on February 7, 2013. The claimant

testified that his employment was ended because they attempted

to send him to a job that he was in no condition to do because

of his accidental work injury.  According to the claimant, the

job required that he stand up the entire day, and clean around

the perforation, and remove water.        

    With respect to the kind of work they are involved with at

Precision Rathole, the claimant explained: “They send pipes

and tons of water.  They do transportation of water.”  The

claimant essentially testified that his job duties required

that he remove or collect the water from various locations.

Whenever it rained, the claimant had to be there the whole day

removing the water.  Some days the claimant worked from 6:00

in the morning, until 7:00 a.m. the next day.       

     The claimant admitted that he performed manual labor 

for the respondent-employer, wherein he had to connect the

pipes to a tanker on his truck, and once all of the

connections were made, the water would then be suctioned in.

According to the claimant, he wanted to be seen as a good

worker, so he only sat down for five minutes, or sometimes 15

minutes for his lunch break, and kept on working.       

     Prior to going to work for Precision Rathole, the 

claimant testified that he worked for Land O’Frost, as a line

tender. He supplied the people working on the line with
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supplies such as paper, boxes, plastics, and whatever they

needed.  The claimant basically testified that he had to do

prolong standing while performing his duties at Land O’Frost.

    While working for Land O’Frost, the claimant was paid

$12.35 an hour.  At Precision Rathole, the claimant’s hourly

rate of pay was $16.50, and he sometimes worked over 40 hours

a week, for which he was paid time-and-a-half.  

    Regarding his compensable motor vehicle accident, the

claimant testified his accident occurred around 6:30 in the

morning.  According to the claimant, his supervisor had sent

him to replace another worker, and his motor vehicle accident

occurred while he was en route to that job site.  The claimant

testified that during this accident, he injured both his

ankles and his ribs.  Following the accident, the claimant

went to White County Hospital.  Prior to this accident, the

claimant had not had any problems with his ankles, ribs or

neck.                             

     The claimant verified that immediately after the 

accident, he reported it to his supervisor(David Reese) and

the mechanic(John).  He testified that after the motor vehicle

accident, he  experienced pain in his ankles and his ribs.  

     Upon further questioning, the claimant verified that he

also sought treatment from Dr. Chad Sherwood.  The claimant

admitted that the respondent-employer(Phillip Robberson) made
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the appointment for him to see Dr. Sherwood.  He admitted that

he treated conservatively with Dr. Sherwood on a regular

basis, in the form of pain pills, and that he sent him for

physical therapy treatment.  The claimant underwent this

treatment at the Reaper Physical Therapy Clinic, Searcy.  The

claimant testified that Phillip(Robberson) told him to go to

Dr. Berkheimer. He gave the claimant some shots in his ankles,

orthopedic inserts, and some tennis shoes.  However, the

claimant explained that the shoe inserts caused him a lot of

pain, so he returned them to Dr. Berkheimer, and asked that he

exchange the orthopedics for other prescription tennis shoes.

He denied that when he went in to exchange the inserts he

tried to sell them back to Dr. Berkheimer’s office. The

claimant denied that Phillip Robberson offered to take him in

to get an adjustment to the orthopedic inserts.  

     The claimant admitted that he got a Change of 

Physician Order in August of 2013, and six months after

getting it he was fired. The claimant denied seeing any

company doctor from the time he was fired until the August

2013 date.  He also denied that he saw a doctor from September

of 2012, the last time he saw Dr. Berkheimer, until August 28,

2013.  The claimant verified that during this period of time,

both of his ankles were hurting, and he was unable to stand

for long periods of time.  
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     However, the claimant next admitted to going to Mexico 

and seeing a doctor because the respondent-insurance carrier

was no longer covering him, and it was going to be expensive

elsewhere. According to the claimant, he went to Silao

Guanajuato and saw a doctor.  The claimant testified that the

doctor there performed x-rays and recommended some inserts

that actually helped.  As of the date of the hearing, the

claimant continued to wear the inserts.  The claimant      

testified that this treatment cost around $95,or $100.  He

also testified that he saw a doctor in California when he went

there with his wife to visit her family.  The claimant

testified that he saw a Dr. Garofalo, and he prescribed him

some pain pills.  He paid $100 for this visit, and $70 or $80

for the medication.  The claimant testified that he purchased

some tennis shoes(New Balance), which he wore to the hearing.

According to the claimant, he paid for these out of his own

pocket expense($160), because they were recommended by the

doctor.

    The claimant admitted to seeing Dr. Buk pursuant to a

Change of Physician Order.  He first saw Dr. Buk in September.

He verified that Dr. Buk recommended a course of treatment for

him, after she performed x-rays to determine his injury.  

     According to the claimant, he last worked for Precision

Rathole in February 7, 2013.  He denied having worked any
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place else since that time.  The claimant testified that he

has purchased a treadmill so he can recuperate, because he

wants to get better soon and go back to work.  He testified

that he used to work 15-hour days, but is able to stand now

for only three hours without having to take a break and sit

down.  The claimant testified that prior to his injury he

could do everything. 

     On cross examination, the claimant verified that it has

been two years since his injury.  He admitted that during this

period of time, he has improved.  According to the claimant,

he can now stand for a longer period of time.  The claimant

maintained that he has looked for work, but they do not have

any positions.  He testified that he looked at places such as

Razorback(a concrete company), and a landscaping company.  

     With respect to his sources of income since February of

2013, the claimant testified that his kids work part-time.  He

maintained that what his children make, is his sole source of

income.  The claimant stated that his wife’s parents paid for

their trip to California, and they traveled by automobile.  

    He admitted that once he was terminated by Precision

Rathole, he applied for unemployment benefits, but his claim

was denied.  The claimant testified that both of his ankles

were broken during the accident, but denied that he feet

themselves was the primary problem.  The claimant verified
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that Dr. Berkheimer prescribed some tennis shoes and inserts

for him. He agreed that he had to replace his tennis shoes

because he wore them out.  The claimant admitted that Dr.

Berkheimer prepared inserts to fit in the tennis shoes he

prescribed, but when he put them in, they were uncomfortable

and painful.  Once the claimant returned the inserts to Dr.

Berkheimer’s office, about two months later he prescribed the

tennis shoes.  According to the claimant, when he went back

with the orthopedic inserts, he tried to exchange the tennis

shoes because the fabric was torn apart.  The claimant denied

that he tried to sell the inserts back to Dr. Berkheimer.  

     He admitted that he last saw Dr. Berkheimer when he got

the inserts, which was in September of 2012.  The claimant

admitted he did not return to see Dr. Berkheimer, or any other

doctor between September of 2012, and February of 2013.

However, he denied having filed for Social Security Disability

benefits.  

     The claimant stated that he last applied for work in 

July of 2013.  He testified that he received a settlement in

the amount of $17,000 due to his motor vehicle accident.  

     Under further cross examination, the claimant admitted

that the injections by Dr. Berkheimer, together with the

physical therapy and exercises helped.  According to the

claimant, this treatment gave him permanent help, but he
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continues to have problems.  He described his pain level to be

at a seven or eight, whenever he spends a lot of time standing

up.  The claimant testified that his tennis shoes, which he

wore to the hearing, were purchased in May of 2013.         

     The Oral Deposition of Bruce K. Berkheimer was taken 

on January 28, 2014.  His medical speciality is podiatric

medicine, and he has been in practice nineteen years. Dr.

Berkheimer verified that he treated the claimant.  According

to Dr. Berkheimer, he saw the claimant as a walk-in.  

     Dr. Berkheimer, testified during his first office visit

with the claimant, he reported an injury on February 4, 2012.

The claimant described putting heavily his right foot on the

brake, which resulted in injury and pain to his heels.  Dr.

Berkheimer testified that he treated the claimant for plantar

fasciitis with both feet, which he verified makes sense.

Based on Dr. Berkheimer’s findings and the claimant’s

complaints, he determined that the claimant had also had Heel

Spur Syndrome.  

     Under further questioning, Dr. Berkheimer explained:

Q.    What is plantar fasciitis?

A.  Plantar fasciitis is an inflammatory disorder that
  manifests with heel pain and arch pain, and/or arch pain.

It –- it’s actually, you know, inflammation of the tendon
that connects the –- that helps connect the heel to the
front of the foot – to the ball of the foot.  It’s very
common.   

Q.  Is there a way to objectively confirm that



11

condition or is it based strictly on accounts of pain?

A. Mostly on the account of pain.  Often with plantar
 fasciitis, on severe cases, there’s actually swelling at

the heel that you can actually feel, you can palpate.  I
see it all of the time.  There was none there.

Q. Okay.

A. Absolutely.  And if you have an ultrasound, you can
ultrasonic and there is even –- if you cannot feel the
thickness, you can diagnose it with ultrasound and it’s
a little thicker there.  I don’t have that equipment.  I
just think it’s fruitless to obtain that equipment, but
even x-rays, you cannot tell if someone has plantar
fasciitis.

Q. And what about Heel Spur Syndrome.

A. Heel Spur Syndrome, we use that kind of
 interchangeably, Plantar Fasciitis/Heel Spur Syndrome.

They’re kind of the same beast, whatever, the chicken or
the egg caused it, you know, I mean, did the spur –-
there’s a spur there on many patients even without
plantar fasciitis.  So, they can have the spur and on
some cases, it could cause some pain, but you could have
plantar fascial pain even without a spur.  So, it’s kind
of like, you know, that’s why I don’t really take x-rays
for plantar fasciitis because if they have a spur there,
the patient is going to go “Ah, that’s my problem.  I’ve
gotta get that off.”  And that’s just not the case
because we’ve learned that even the releasing of the soft
tissue, as a treatment, cures most, if not all, plantar
fasciitis and the spur does not need to be addressed.
So, we just use Plantar Fasciitis/Heel Spur Syndrome,
kind of what, you know, we treat them as the same beast
and it doesn’t matter if they just have soft tissue
inflammation or the heel that’s the, you know, the heel
spur.  We just call it, basically, the same beast there.

 
     His initial office visit with the claimant occurred on

July 31, 2012.  Dr. Berkheimer admitted that no bruising or

swelling of the claimant’s ankles was detected.  He verified

that he did see the claimant on November 1, 2012, and that
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this was the last time that he saw the claimant.  Dr.

Berkheimer admitted that the claimant came back to him and

complained about his orthotics once he cast them.  He also

verified that the claimant was just very unhappy with them,

and wanted to get rid(sell them back to him) of them .  

     Dr. Berkheimer essentially testified that with a brake

pedal injury, one would normally get severe injury to the mid-

foot, but it can stretch the plantar fascia really quickly.

According to Dr. Berkheimer, with a break injury, most

physicians immediately go to the lisfranc joint, because it is

the most commonly missed fracture.  However, Dr. Berkheimer

testified that the claimant never had any symptoms there.

According to Dr. Berkheimer, the claimant’s symptoms were on

the bottom.  Therefore, Dr. Berkheimer was kind of suspect all

along, but he testified that he did justice with the plantar

fascial treatment.  

     Specifically, Dr. Berkheimer testified:

Q. In February, specifically, on February 19th, of
2013,you wrote –- and you may have this in your file   

     –- a note where addressed his return to work 
     restrictions, MMI and that sort of thing.  Is this –-

A. What was –- oh, yeah, because I was pressed for
something.  I said, back to work, no restrictions,
because, well, for one, if you know, just doing nothing,
plantar fasciitis improves, especially if you’ve gotten
good shoes, you know, you’re going to, you know, all the
foundation is good, everything is, you know, set.  So, if
they’ll come back and we tell them to come back as
needed, you know, and they don’t come back, then maybe
its’ not needed.  So, you could see that one, a doctor
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would say well, okay then, no –- you know, no complaints
here.  He’s –- he was good to go.  He’s did everything,
you know, that would ensure healing, you know, and so,
you know, get him back to work, no restrictions, you
know, starting about the date you would think, you know,
after he broke into the orthotics, which would be
consistent, 11/1/12, and around the 26th, that’s –- I
think that’s a pretty good idea, and the maximum
improvement should’ve been around there.  So, that’s, you
know.

Q. But both of these dates that are 11/26?

A. Yeah.  Yeah.

Q. This first notation says –-

A. Starting.

Q. All right.  Starting 11/26, back to work starting
11/26 –- 

A. Yeah.

Q. –- is what you meant there with no restrictions,
and then the MMI the same date?

A. That should’ve been, you know, yeah.

     Dr. Berkheimer opined that the claimant’s injury would 

not warrant any sort of impairment rating to the foot.  He

specifically testified that most of his patients have plantar

fasciitis and they are still working.      

     With respect to  Dr. Alexandra Buk’s recommendations and

conclusions reached by regarding the claimant’s healing

period,treatment and ability to return to work, Dr. Berkheimer

basically testified that his opinion of the claimant returning

to work in November of 2012 remained the same because that was

his findings, opinion and experience.  However, Dr. Berkheimer
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admitted that he has some patients with plantar fasciitis

going on for multiple years.  Dr. Berkheimer basically stated

that he did not see a problem with the additional treatment

recommended by Dr. Buk.  However, he stated that he felt they

healed the claimant.  According to Dr. Berkheimer, the 

claimant should still work and get treatments, that is why he

stated the claimant had reached maximum point and get back to

work.  He denied that if the claimant was working, this would

in any way be damaging in some sort of an anatomical sense, if

the claimant has good shoes, orthotics, and is doing his

stretching.  

     On cross examination, Dr. Berkheimer admitted that the

claimant had a translator with him every time he ever met with

him.  Dr. Berkheimer did not recall how the claimant came

under his care, or that he was also treating with Dr. Chad

Sherwood.  However, Dr. Berkheimer testified that this would

make sense because Dr. Sherwood is a friend of his and he

speaks Spanish.  

     The claimant underwent a Functional Capacity Evaluation

(FCE), on August 8, 2012, at the request of Dr Sherwood.

Counsel for the claimant asked Dr. Berkheimer, to explain his

understanding of an FCE, and he did so.  He stated that he did

not know that the claimant went to physical therapy, which was

done by Reaper.  Although the claimant mentioned the other
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injuries to Dr. Buk, Dr. Berkheimer testified that the

claimant never reported those to him.  He stated that the only

thing he knew about was the foot pain, which seemed to have

been the claimant’s main complaint.  

     Dr. Berkheimer agreed that working a manual job fifteen

hours a day, five days a week would be a strain on the feet.

However, Dr. Berkheimer verified that in his February note, he

stated that the claimant was at MMI on November 26, 2012, and

released to full duty.  Dr. Berkheimer further verified that

the claimant had been released to full duty for whatever work

requirement was normal for him.  He admitted that at this

time, he had not seen the claimant for three months. 

    Regarding Dr. Buk’s recommendations for treatment, Dr.

Berkheimer agreed that if the claimant was not well, he felt

those (recommended treatments)are certainly within normal

limits, and just a routine recommendation that they give.   

     A review of the medical evidence show that the claimant

sought medical treatment on February 4, 2012, at White County

Medical Center due to his compensable motor vehicle crash-

minor.  It appears that the claimant was evaluated by Dr.

Waseem Shah.  An Admission Summary authored by Dr. Shah on

that same day demonstrates, in relevant part:

TRIAGE NOTES
Initial Triage: 0731, Trauma Band Number: A217139,
Applied by EMS, Triage Note: PT BROUGHT IN BY EMS, PT
INVOLVED IN TWO VEHICLE MVA HEAD ON COLLISION, PT WAS
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RESTRAINED DRIVER, PT TRAVELING APROX 45 MPH, PT
COMPLAINS OF BILATERAL ANKLE PAIN WITH PAIN TO BACK OF
NECK, LOC: Alert, RESP: Normal, Skin is warm, Skin color
is normal, Skin is dry.

                 

                            *  *  *                       

CHIEF COMPLAINT:
Patient presents for evaluation of being involved in
motor vehicle crash.

HISTORIAN: History provided by patient.

MECHANISM OF INJURY: Mechanism of injury.  Vehicle
accident, auto vs. auto, Position in or on vehicle,
driver, impact on the front end, with moderate vehicle
damage, Seat belt utilized.

LOCATION: Symptoms are localized, most severe to heels,
lower back, right side of neck.

QUALITY: Pain is dull in nature, described as aching.

SEVERITY: Maximum severity of symptoms mild, Currently
symptoms are mild.  

                              *  *  *

 RADIOLOGY INTERPRETATION:
NECK: Cervical spine CT negative.
BACK: Lumbar spine films negative.
CHEST: Chest films negative.
LOWER EXTREMITIES: Ankle films negative, bilaterally.

INTERPRETER: Preliminary review of x-rays by, ED
Physician, Preliminary review of CT scans by,
Radiologist, Reviewed the ankle x-rays with Dr. Henning.

DOCTOR NOTES:
PATIENT PLAN: The patient will be discharged,[sic] The
patient will follow up with primary care physician. 

DIAGNOSIS: 
FINAL: PRIMARY: Foot contusion, ADDITIONAL: Cervical
strain (whiplash).
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DISPOSITION
PATIENT: Disposition Type: Discharge, Disposition: a
Home, Condition: Stable.  Patient left the department.

     On February 7, 2012, the claimant sought treatment from

Sherwood Urgent Care due to a chief complaint of pain in his

left heel and ribs.  At that time, Dr. Shah assessed the

claimant with foot pain, chest wall pain, and MVA. It appears

that Dr. Shah instructed the claimant to return to duty with

accommodations for his injury, with no prolonged waling [sic]

or standing.   

     The claimant continued to undergo follow-up care for his

compensable motor vehicle accident at Sherwood Urgent Care due

to ongoing left rib pain and left heel pain.  However, on

February 13, 2012, the claimant complained that his right heel

had begun hurting, whenever he puts pressure on it.  It 

appears that the claimant was evaluated by Dr. Chad Sherwood

during this office visit.  Dr. Sherwood assessed the claimant

with “chest wall pain and foot pain.”  Therefore, he continued

the claimant’s medications and light duty work status.  

    Next, on February 23, 2012, the claimant presented at

Sherwood Urgent Care due to left rib and heel pain.  The

claimant reported that he was somewhat better, but not

completely well.  According to this medical note, the claimant

continued to still have a lot of pain in his left heel, with

pressure being placed on it. The claimant reported that
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although he was supposed to be on accommodated duty, he felt

like his duties were very similar to regular duty.  The

claimant further reported that he tries to rest, but he feels

like people are looking at him and asking “why are you here if

you are not going to work.”  Although the claimant asked Dr.

Sherwood if he could just have some time off instead of light

duty, he continued the claimant’s same light duty.  

     On March 2, 2012, Phillip Robberson wrote: 

Precision Rathole, Inc. is sending this letter to inform
you that modified duty has been made available to you
since your accident on 2-4-2012.  Please be assured that
Precision Rathole, Inc. will only assign you tasks
consistent with your physical abilities, knowledge, and
skills and will provide you training if necessary.

Precision Rathole, Inc. is also informing you that since
modified duty has been made available, you will not be
entitled to loss time wages for anytime you voluntarily
take off due to the accident. 

     When the claimant returned for follow-up care at 

Sherwood Urgent Care on March 8, 2012, his chief complaints

were left rib pain and left heel pain.  The claimant reported

that his heel was not better, and it was getting worse and

felt like bone was rubbing bone.  An x-ray revealed a “left

foot heel spur.”  Dr. Shah assessed the claimant with “left

foot pain and chest well pain.”  

     On April 9, 2012, Physical Therapist Brad Allen wrote 

the following letter to Dr. Sherwood:

I just wanted to give you a brief update on our therapy
with Mr. Andres Flores.  I began seeing Mr. Flores for



19

his complaint of heel pain on 03-01-2012.  He has been
seen for a total of 12 visits.  His treatment has
consisted of stretching exercises to the plantar fascia,
ultrasound and interferential electrical stimulation.

At this time, he continues to complain of bilateral heel
pain.  He reports he has increased pain with weight
bearing.  He rates his pain at 7/10 bilaterally.

I regret that I do not have more progress to report at
this time.  I appreciate the opportunity to Mr. Flores.
Please let me know if I can be of further service to him.
Thank you for your referral.  

   
     Further review of the medical evidence demonstrates that

the claimant continued to treat at Sherwood Urgent Care due to

left rib pain and bilateral foot pain.  On July 16, 2012, CT

of the feet, bilaterally, reformatted images were acquired

with the following impression:

1.  No evidence of trauma to the feet bilaterally.
2.  No significant degenerative findings.
3.  Mild spurring of the left calcaneus noted.

Dr. Sherwood assessed the claimant with, among other things,

“B PERSISTENT HEEL PAIN, CT NEG.”  He continued the claimant’s

light duty work status and referred him for a second opinion

and recommended a follow-up visit on the 26th.

     On July 26, 2012, the claimant did in fact return to 

Sherwood Urgent Care for a follow-up visit.  At that time, Dr.

Sherwood assessed the claimant with “chest wall pain of the 

left anterior lower rib area, and Persistent Bilateral heel 

pain.”  As a result, Dr. Sherwood referred the claimant to

podiatry for evaluation, and he also referred the claimant to



20

Reaper Physical Therapy for functional evaluation.  He also

continued the claimant’s current medications and his light-

duty work status pending both evaluations. 

   However, on July 31, 2012, the claimant underwent

evaluation by Dr. Bruce Berkheimer.  He wrote the following in

a clinic note:

Patient is a 44 year old truck driver.  He is a Hispanic,
non obese male.  He comes today with his son who is his
translator and his supervisor/employer [sic]

He reports an injury on February 4, 2012.  He describes
a brake pedal type of injury with pain to his heels.  He
has had one shot in the past, two months ago, offering no
relief.

He has a full plantar fat pad on the heel without any
high arched foot.  Foot function is normal excepting for
decreased range of motion to the 5th metarsophalangeal
joint which he blames on the February injury.  He does
have a slight increase of pain with dorsiflexion of the
foot and heel.  Pain on palpation is elicited to the
plantar medial tubercle.

These findings are consistent with plantar fasciitis/heel
spur syndrome.  It may be an acute strain still with
residual effects.  This should respond to injection
therapy.

Treated with an injection to both heels.

A preinjection of Lidocaine (1cc) was given.  Using
sterile technique, 3 cc of Marcaine and Celestone
Soluspan was injected from medial to lateral to the
plantar calcaneus.

The patient tolerated the procedure will.  Bandages
placed.  Patient warned of possible steroid flare and
possible need for additional injections. 

Treated with orthopedic strapping to the left, more
painful side.  Wrote a prescription for supportive shoes.
New Balance Shoes, 993.  He is wearing steel toed boots.
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May need orthotics in the future.  We will determine that
next time.

He was placed on light duty until 8/20/2012.
 
     On August 8, 2012, the claimant underwent a Functional

Capacity Evaluation, at Reaper Physical Therapy, Inc., which

was performed by Mr. Frank Reaper.  He opined that the

claimant gave reliable effort, with no symptom magnification.

Mr. Reaper stated that the claimant physical demand

classification qualifies him for light-medium work.  

     Next, on August 20, 2012, Dr. Berkheimer saw the claimant

in follow-up care due to his braking injury, which led to

plantar fascial strain, bilaterally.  At that time, the

claimant continued on light duty.  Therefore, Dr. Berkheimer

treated the claimant with a second injection, which the

claimant tolerated well.  He also treated both feet and heels

with orthopedic strapping.  They also discussed fungus

treatment to the claimant’s toenails, which was treated with

Lamisil (It appears that pages 59-60 were omitted of this

exhibit).   

    Dr. Berkheimer wrote the following in a clinic note on

September 19, 2012:

Patient was seen today regarding plantar fascial strain
apparently from the brake pedal.  He is able to work one
hour.  Prior to the injury he could work 15 hours a day,
per his report.

He has been through three injections.
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OBJECTIVE FINDINGS: He has pain on palpation to those
areas palpated around the plantar medial tubercle.  Not
sure why he is not improved with this intense
conservative therapy.  Besides the injections, he has
purchased supportive shoes.  May need to go to orthotics.

We will get him back to work with instructions on weight
bearing every other hour only for 8 hours.

Return PRN for orthotics if he wants to try that. 

     On November 1, 2012, Dr. Berkheimer reported the 

following in a clinic note:      

Patient is here to be casted via neutral suspension
casting technique.  A copy of the prescription can be
found in the chart.  Castings were sent to an outside
laboratory for fabrication.

Patient was educated regarding the use of orthotics and
the break in period required.  Patient will return for
dispensing of the device. 

     Dr. Berkhemimer reported on February 19, 2013 that the

claimant was back to work no restrictions starting November

26, 2012.  He also stated in this note that the claimant was

at MMI as of this date. 

     The claimant sought medical treatment from a doctor in

Mexico.  It appears that on May 13, 2013, the claimant was

evaluated by Dr. Juan Manuel Esoto Torres.  A translation from

Spanish to English has been provided.  Dr. Torres diagnosed

the claimant with “Bilateral Planter Fasciitis.”  He further

recommended that the claimant undergo medical treatment of an

anti-inflammatory and low molded soles for his recovery for

the space of one year.
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     The Medical Cost Containment Administrator of the 

Arkansas Workers’ Compensation Commission entered a Change of

Physician Order on August 5, 2013 for the claimant to change

from Dr. Berkheimer to Dr. Alexandra Buk.

The claimant underwent initial evaluation by Dr.

Alexandra Buk on August 28, 2013, due to a chief complaint of

“pain in both heels.”  Dr. Alexandra Buk wrote in a medical

note, the following concerning objective physical findings:

AREA OF CHIEF COMPLAINT
Significant palpable pain medial band of plantar fascia
and plantar medial calcanela tubercle, right greater than
left, consistent with plantar fasciitis and heel spur
syndrome.  Palpation of this area does reproduce the pain
of chief concern.     

       
     On that same date, Dr. Buk wrote the following letter to

the attorney for respondents:

1. Mr. Flores exhibits signs and symptoms consistent
with plantar fasciitis bilaterally.  Because a year
has elapsed since any treatment I would recommend
repeating a series of three injections with
continued use of orthoses, plantar fasciitis night
splint, oral anti-inflammatory medication and
stretching exercises.  Further options would
include physical therapy, Radio Frequency Therapy,
or surgical plantar fasciotomy. 

2. Mr. Flores has the appropriate shoes and inserts.
3. Due to my finding during physical examination, I do

not believe Mr. Flores has reached maximum medical
improvement at this time.

Please feel free to contact me if you need any further
information.

     The other documentary evidence of record demonstrates

that the claimant purchased tennis shoe on May 6, 2013, in the
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amount of $163.50.  There is also a receipt dated July 1,

2013, from Dr. Salvator Garofalo, DMP, in the amount of $100.

There are two prescription receipts for the purchase of

Nabumettone totaling $13.59 and $47.27, which are also both

dated July 1, 2013. 

                       ADJUDICATION 

A.  Temporary Partial and/or Temporary Total Disability

     An employee who has suffered a scheduled injury like the

claimant is to receive temporary total or temporary partial

disability benefits during his healing period, or until he

returns to work, whichever occurs first. Ark. Code Ann. §11-9-

501(a).  Temporary partial disability is that period within

the healing period in which the employee suffers only a

decrease in his capacity to earn the wages he was receiving at

the time of the injury. 

    The healing period is that period for healing of the

injury which continues until the employee is as far restored

as the permanent character of the injury will permit. Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

If the underlying condition causing the disability has become

more stable and if nothing further in the way of treatment

will improve that condition, the healing period has ended.

     Here, the parties stipulated that this matter has been

the subject of a previous adjudication pursuant to my Opinion
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issued on February 26, 2013.  The parties further stipulated

the said Opinion is res judicata and the law of the case.   

In this Opinion, I found that the claimant proved his

entitlement to temporary partial disability benefits from

February 5, 2012, through November 1, 2012, in the amount of

$520 per week.  

     Since this time, the respondents have controverted the

claimant’s entitlement to any additional temporary total or

temporary partial disability benefits. As a result, the

claimant now contends that he is entitled to temporary partial

disability from November 2, 2012, until February 7, 2013.  The

claimant has also asserted that he is entitled to temporary

total disability from February 8, 2013, to a date yet to be

determined.   

    Here, the parties stipulated that claimant sustained

admittedly compensable injuries to his ankles/heels and left

ribs on February 4, 2012, during a motor vehicle accident.

The record demonstrates that the mechanism of the accident was

an impact(head-on) at approximately 45 miles per hour, with

moderate vehicle damage.  Following the accident, the claimant

treated at White Center Medical Center.  The claimant’s

symptoms were localized and most severe to his heels, lower

back and right side of his neck.  In addition, during this

motor vehicle accident the claimant also sustained admittedly



26

compensable injuries to his left ribs.  It appears that most

of the claimant’s symptoms/injuries have resolved except for

the injury to his heels, which is the primary focus of this

adjudication.  

    On the date of the incident, x-rays were taken of the

claimant’s lower extremities at White County Medical Center.

The radiologist’s interpretation of these x-rays for his lower

extremities were “Ankle films negative, bilaterally.”  An 

x-ray of the claimant’s left foot was also done, with an

impression of “No fx, heel spur.”  The claimant was discharged

home with instructions to follow-up with his primary care

physician.  

    The claimant began treating with Dr. Chad Sherwood at

Sherwood Urgent Care.  Dr. Sherwood treated the claimant for

left rib, and “bilateral foot/heel pain.”  While under the

care of Dr. Sherwood, the claimant received conservative care

in the form of physical therapy, a medication regimen, and

steroid injections, bilaterally to the heels.  Dr. Sherwood

also placed the claimant on light-duty work.  However, the

claimant continued with ongoing bilateral heel pain.  On July

16, 2012, the claimant underwent a CT of the feet, with an

impression of “No evidence of trauma to the feet bilaterally,

no significant degenerative findings, and mild spurring of the

left calcaneus noted.”
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     Subsequently, the claimant came under the care of Dr. 

Bruce Berkheimer, a podiatrist.  Dr. Berkheimer began treating

the claimant in July of 2012.  According to medical notes

authored by Dr. Berkheimer on July 31, 2012, the claimant

described a brake-pedal-type injury with pain to the heels.

At that time, Dr. Berkheimer opined that his findings were

consistent with “plantar fasciitis/heel spur syndrome.”

Therefore, Dr. Berkheimer treated the claimant conservatively

with injections to both heels, orthopedic-strapping, tennis

shoes, and orthotics.  In a medical note dated February 19,

2013, Dr. Berkheimer opined the claimant could return to work

with no restrictions beginning on November 26, 2012, and that

the claimant was at maximum medical improvement as of that

date. 

     During the hearing the claimant testified that prior to

his work incident, he had not experienced any problems with

his ankles/feet.  He testified that prior to his accident he

worked 15-hour days, and could do prolonged standing, which

was a requirement of his job.  At the time of his injury, the

claimant worked as a truck driver for Precision Rathole. On

cross-examination the claimant admitted that Dr. Berkheimer’s

treatment provided him with some permanent relief, but

maintained that he still has some problems.  The claimant

testified on direct examination that his employment at
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Precision Rathole ended on February 7, 2013, because he

refused to perform job duties that he was in no condition to

do because of his work-related injury.  The claimant testified

on cross examination that his employment with the respondent-

employer ended on February 8, 2013. 

    The evidence before me shows that since this time, the

claimant has traveled to Mexico and California(by automobile).

     During his deposition testimony, Dr. Berkheimer provided

a reasonable basis for placing the claimant at maximum medical

improvement as of November 26, 2012, and stood by his previous

expert opinion (see full discussion above).

     Nonetheless, based on the expert opinion of Dr. 

Berkheimer, the claimant’s then treating physician, and the

claimant’s testimony wherein he testified that he received

permanent help from Dr. Berkheimer’s treatment, and because

the claimant has been able to do extensive travel by

automobile, I find that the claimant reached the end of his

healing period for his compensable injury of February 4, 2012,

no later than November 26, 2012. 

     The evidence demonstrates that the claimant worked light

duty from November 2, 2012, through and until his last day of

work with respondent-employer.  The claimant’s earning 

capacity was diminished during the aforementioned period of

time due to the restrictions placed on him by various medical
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personnel and/or treating physicians. Said restrictions

resulted from his admittedly compensable injuries(heels) of

February 4, 2012.

    Therefore, I find that the claimant has proven by a

preponderance of the evidence his entitlement to temporary

partial disability compensation from November 2, 2012 through

November 26, 2012, pursuant to Ark. Code Ann. §11-9-520.

     Having found the claimant reached the end of his 

healing period on November 26, 2012, the claimant is not

entitled to additional temporary total or temporary partial

disability any time after November 26, 2012.  As a result, the

remaining issue pertaining to temporary total disability has

been rendered moot, and not discussed herein this Opinion.

    While I realize that Dr. Buk, the claimant’s current

treating physician, has opined that he is not at maximum

medical improvement, minimal weight has been placed on this

opinion given all of the evidence to the contrary, namely, the

claimant’s own admission of permanent relief of his symptoms

from the treatment provided by Dr. Berkheimer, his ability to

do extensive travel by car, and the fact that this accident

was characterized by medical personnel at White County

Hospital as a minor accident.               

B.  Medical Treatment

An employer shall promptly provide for an injured
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employee such medical treatment as may be reasonably necessary

in connection with the injury received by the employee.  Ark.

Code Ann. § 11-9-508(a).  The claimant bears the burden of

proving that she is entitled to additional medical treatment.

Dalton v. Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999). 

    Here, the claimant contends he entitled to additional

medical treatment for his compensable bilateral plantar

fasciitis injury.  This treatment includes the treatment that

the claimant sought from the doctors in Mexico and California.

He is also requesting that he be allowed to continue treating

with Dr. Buk.  

    In August of 2013, the claimant obtained a Change of

Physician Order to treat with Dr. Buk.  It appears that the

respondents paid for this one-time visit and thereafter

controverted the claimant’s entitlement to any additional

medical treatment.  

   The evidence before me demonstrates that since his

compensable incident, the claimant has continued with ongoing

bilateral heel pain, despite extensive conservative treatment.

On August 28, 2013,  during Dr. Buk’s physical examination of

the claimant, she found him to have “significant palpable pain

medial band of plantar fascia and plantar medial calcanela

tubercle, right greater than left, consistent with plantar
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fasciitis and heel spur syndrome.”  As a result, on that same

date, Dr. Buk recommended repeating a series of three

injections with continued use of orthoses, plantar fasciitis

night splint, oral anti-inflammatory medication and stretching

exercises.  Further options would include physical therapy,

Radio Frequency Therapy, or surgical plantar fasciotomy.

     During his deposition Dr. Berkheimer agreed that this was

appropriate treatment if the claimant had continued symptoms.

The claimant credibly testified that he has ongoing symptoms

with his heels. These symptoms are consistent with the

findings revealed during Dr. Buk’s physical examination of the

claimant.  In addition, his testimony demonstrates that the

medical treatment provided by the doctors in Mexico and

California, helped.  The claimant paid for this treatment of

his own pocket. Dr Buk also opined that the claimant had

appropriate shoes and inserts.  No evidence to the contrary

has been presented.

     Therefore, under these circumstances, I find that the 

claimant proved that the additional medical treatment for his

his heels(in the form of reimbursement for his out-of-pocket

expenses and the additional medical treatment recommended by

Dr. Buk) is reasonably necessary for in connection with the

injury received by the claimant.  Therefore, the respondents

are responsible for these benefits pursuant to Ark. Code Ann.
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§ 11-9-508(a). 

     Of note, I recognize that claimant is at maximum medical

improvement, as he reached the end of his healing period on

November 26, 2012, it is well-settled that a claimant may be

entitled to ongoing medical treatment after the healing period

has ended, if the medical treatment is geared toward

management of the claimant’s injury.  Patchell v. Wal-Mart

Stores, Inc., 86 Ark App. 230, 184 S.W. 3d 31 (2004).  I am

persuaded that such circumstances exist in this instance. 

C. Controverted Attorney’s Fee

     This claim for additional benefits has been controverted

in its entirety by the respondents.  As a result, I therefore

find that the claimant’s attorney is entitled to a

controverted attorney’s fee on all indemnity benefits awarded

to the claimant, pursuant to Ark. Code Ann. § 11-9-715.  

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in 

accordance with Ark. Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier 
         relationship existed on or about February 4, 2012.

3.  I hereby accept the aforementioned stipulations as 
    fact.

4.  The claimant reached the end of the healing period 
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    for his compensable bilateral plantar fasciitis, no
         later than November 26, 2012.

5.  The claimant proved by a preponderance of the      
    evidence his entitlement to temporary partial 

         disability from November 2, 2012, until November 
         26, 2012.  He failed to prove his entitlement to
         any temporary total disability benefits.          

6.  The claimant proved by a preponderance of the 
         evidence that the treatment by Dr. Buk, and out    
         of-pocket expenses are reasonable and necessary for
         his compensable injury of February 4, 2012.

     7.  The claimant’s attorney is entitled to the maximum 
         statutory attorney’s fee based on the indemnity 
         benefits awarded herein.
      
                           AWARD

     The respondents are directed to pay benefits in 

accordance with the Findings of Fact and Conclusions of Law

set forth herein this Opinion.

   Maximum attorney’s fees are herein awarded to the

claimant’s attorney on the controverted indemnity benefits,

pursuant to Arkansas Code Ann. § 11-9-715.  

     All benefits herein awarded which have heretofore 

accrued are payable in lump sum without discount. This award

herein shall bear the maximum legal rate of interest until

paid.  

     Additionally, issues not addressed herein are expressly
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reserved under the Arkansas Workers’ Compensation Act.      

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE

 
    
CB/kw    


