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Claimant represented by Mr. Mark Freeman, Attorney at Law, Fayetteville, Arkansas.

Respondents represented by Mr. William C. Frye, Attorney at Law, North Little Rock,
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STATEMENT OF THE CASE

On  April 15, 2014, the above-captioned claim was heard in Harrison, Arkansas.  A

prehearing conference took place on February 24, 2014.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment of the fourth and the addition of a fifth at the hearing, they are the following,

which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/self-insured employer relationship existed on the alleged date

of injury, October 8, 2013.

3. Respondents have controverted this claim in its entirety.

4. Claimant’s average weekly wage of $931.74 entitles him to compensation

rates of $621.00/$466.00.

5. Respondents paid Claimant 13 weeks of short term disability benefits in the

amount of $1,721.67.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Following the amendment of the third issue to specify the period for which Claimant is

seeking temporary total disability benefits, and the additional of an issue concerning

Respondents’ alleged entitlement to a credit, the issues read:

1. Whether Claimant sustained a compensable injury to his neck by specific

incident on October 8, 2013.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

October 11, 2013 to a date yet to be determined.

4. Whether Respondents are entitled to an offset or credit under Ark. Code

Ann. § 11-9-411 (Repl. 2012) for short-term disability benefits they paid

Claimant.
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5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he suffered a compensable injury to his neck on

October 8, 2013, while employed with the respondent employer.

Respondents:

1. Respondents contend that Claimant has not suffered a compensable injury

to either his neck or his left upper extremity that arose out of, and in the

course and scope of, his employment.  Medical records generated

immediately after the alleged injury indicate that Claimant was unable to

point to, or identify, a particular time or place wherein he was injured.

Furthermore, Respondents contend that Claimant did not at any time report

being struck in the head by a falling piece of furniture until he applied for

short-term disability, and then on his Form C, which was received by the

Arkansas Workers’ Compensation Commission on December 23, 2013,

approximately two and a half months after the alleged injury occurred.

2. Additionally, medical records generated immediately after the alleged injury

indicate that Claimant’s neck and upper extremity conditions started after an

altercation, when he was 21 years of age.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury to his neck.

4. Because of the above finding regarding compensability, the remaining

issues–whether Claimant is entitled to reasonable and necessary medical

treatment, temporary total disability benefits and a controverted attorney’s

fee, and whether Respondents are entitled to an offset or credit–are moot

and will not be addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his spouse, Elisa Edmondson.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of his medical records, consisting of

one index page and 25 numbered pages thereafter; Respondent’s Exhibit 1, another
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compilation of Claimant’s medical records, consisting of one index page and 18 numbered

pages thereafter; and Respondents’ Exhibit 2, non-medical records including Claimant’s

Accident/Incident Investigation Report and Form AR-N, consisting of one index page and

two pages thereafter.

Adjudication

A. Compensability

Introduction.  Claimant has alleged that he sustained a compensable injury to his

neck by specific incident on October 8, 2013 while working for Respondent Flexsteel.

Respondents, in turn, have contended that such is not the case.

Standards.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines

“compensable injury”:

An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is “accidental” only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  “Objective findings” are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16)(A)(i).  The element “arising

out of . . . [the] employment” relates to the causal connection between the claimant’s injury

and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Testimony.  Claimant is 35 years old, attended school through the ninth grade, and

obtained his graduate equivalency degree.  He testified that in August 2012, he went to

work as a delivery driver for Respondent Flexsteel.  The company manufactures seating

furniture items such as couches.  His job required that he make deliveries to furniture

stores that are located in the Midwest–but primarily Minnesota.  Claimant stated that in

addition to driving the delivery truck, he unloaded the items in question at their respective

destinations.  Asked what these items would be, he responded:  “[c]ouches, chairs, lounge

seats, ottomans, sometimes display walls for the customer, fabrics, cushions.  Anything

that had to do with our product.”  The furniture pieces weighed up to 350-400 pounds, and

were generally wrapped in plastic.

When questioned about previous injuries, Claimant recounted that in 2000, when

he was 21, that he “was in an incident with [his] sister’s boyfriend.”  He added:  “we just did
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not get along and I pulled my shoulder out of socket.”  Claimant denied having any other

previous injuries of that nature.

According to Claimant, he was delivering furniture for Flexsteel in Mankato,

Minnesota on October 8, 2013.  He arrived at the destination warehouse at about 3:00 to

3:30 p.m. that day.  Claimant related that he had not been having any neck, back or

shoulder problems before then.  He waited about 20 minutes for warehouse personnel to

arrive, and then began unloading their merchandise by himself from the trailer.  The

following exchange took place:

Q. All right.  What happened next?

A. I got in my trailer.  See, couches are stood on end because it’s easier
to pack the truck that way as opposed to stacking them sitting down,
which is very understandable.  And it’s easier to maneuver them that
way.  The space that’s between the top of the trailer and on top of the
couch stood up, if there is space, they would load other products.
Chairs, sometimes other couches, in this case it was an ottoman.
And like many times before I just lean the couch back and instead of
the ottoman staying where it normally was and like I had done so
many times before, it broke loose and came down on top of me.  I
didn’t think anything of it.  I just stopped what I was doing, moved the
ottoman off to the side, and finished doing what I was doing.

Q. Did the ottoman, did it fall over?  Did it fall on top of boxes?  What
happened?

A. Actually it was on top of a couch, there was no boxes.

Q. Okay.  Where did it strike you?

A. On the top of the head.

Q. What happened next?  What did you do?

A. I set the ottoman off to the side and just finished unloading the truck.
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His testimony was that he continued to work that day.  The day after the alleged

incident, he awoke with pain in his left shoulder, which he rated as 3/10-4/10.  The pain

was radiating down to his elbow.  Nonetheless, he finished his job in Minnesota and then

returned to Arkansas on Thursday, October 10, 2013.  Upon meeting his wife, he told her

that he was “a little sore . . . hurting.”  He conceded that he testified at his deposition that

it was “a dull ache” and the same shoulder that he had injured when he was younger, and

that he believed his symptoms had something to do with his prior injury.

Two days later, he went to the emergency room at North Arkansas Regional Medical

Center.  He texted his boss, Don, to inform him that he was going to have his shoulder

checked.  However, he did not mention that he had a work-related injury; in fact, he stated

that he woke up with the problem and added that he did not know what happened.  At the

hospital, he was accompanied by his wife.  He agreed that he was not under the influence

of any substance that would have affected his ability to communicate with the personnel

there.  Shown the record of his emergency room visit, he agreed that the history reflected

in it could only have come from him or his wife.  But when asked about the statement

therein that he had been having chronic shoulder problems since he was involved in an

altercation at age 21 and that the pain had increased in severity in the past two weeks, he

responded:  “that statement was not written at the time that the doctor was asking me or

that I was telling him and that is an incorrect statement of what I said or what happened

in the ER.”  Claimant added that the physician never got any closer to him than five feet.

However, he acknowledged that a two-week history would place the onset prior to October

8, 2013, and that he never related that he was struck by an ottoman.
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At the emergency room, Claimant was examined, diagnosed as having bursitis, and

was referred to Dr. Tarik Sidani.  The record of that examination shows that Claimant

presented with a one-week history of left shoulder pain and did not recall a specific injury.

In his testimony, Claimant conceded that he had conveyed this information to the doctor

or is nurse.  He did not say anything about being hit by an ottoman.  Sidani diagnosed him

as having a neck problem and sent him for an MRI, which showed that he had a severely

herniated cervical disc.  Thereafter, he saw Dr. Mark Crabtree.  The doctor has

recommended surgery to correct the herniation, and Claimant would like to have it.  He

was prescribed an anti-inflammatory, an analgesic and a muscle relaxer.  Because these

medications make him feel “very out of it,” he no longer takes them and instead relies on

Advil.  His health insurance has thus far covered his treatment.

As for Claimant’s current problems, he related:

I become fatigued very easily in the neck area, the hernia in my neck makes
it real difficult to sleep, it’s just all around painful.  It’s easy for me to lose
strength in my hands, back hurts all time, I get headaches; from what I’ve
been told I’ve described as migraines, which I’ve never had before, so I don’t
really know.  It’s a difficult thing to deal with.

Most of his pain is located in his neck; but two to three times a week it also radiates down

his left shoulder and into the fingertips of his left hand.

The following exchange took place on cross-examination:

Q. Okay.  Do you remember the nurse Kathy Simon contacting you
about your complaints?

A. I think I do.

Q. I asked her what, and this is page 5 of her deposition, I asked:

What did Mr. Edmondson indicate to you happened?  He told me he
drives truck[s] and that he has to unload his own truck and that it was
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hard to identify any specific incident; he woke up and reported pain
was all on the left side.

Do you remember telling her that?

A. Yes.

Q. First of all, would you agree with me that the history given to the nurse
is in line with what you told the emergency room doctor [and] Dr.
Sidani that you woke up with it and there was no specific incident?

A. Yes.

He also admitted that when he reported a neck injury to Flexsteel on October 15,

2013, he filling out and signed an incident/accident report that cited the cause as “Normal

work, tugging and Heavy Lifting”–no reference was made to being hit by an ottoman.

Similarly, the Form AR-1 he prepared and signed that same day says only that “Excessive

Tugging & Heaving lifting” was the source of his neck problem.

In his deposition, Claimant testified that the ottoman that allegedly struck him was

a little piece of furniture that slid off and that he did not think anything of it.  The ottoman

did not leave a mark on his head.  He had no problems at that point, and continued

working.  Only when he awoke the next morning did he begin to experience symptoms.

But at point, he believed that he merely “slept wrong.”  Claimant continued in this belief

until he saw Dr. Crabtree 23 days later on October 31, 2013.  At that point, he came up

with the ottoman incident under questioning by Crabtree.  Nonetheless, he insisted that he

is not guessing about the source of his neck injury.  His testimony was that Dr. Crabtree’s

record is accurate in recounting the alleged ottoman incident.  Under questioning by the

Commission, the following exchange took place:
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Q. Okay.  Why do you believe, not what anybody’s told you, why do you
believe that this ottoman hitting you is what’s causing your physical
problem?

A. Well, it’s the only thing I’ve been hit in the head with in a long, long
time.  I don’t have any other explanation for a herniated disk in my
neck and being interviewed and giving accounts of my day that is the
only thing that arose that would create the problem that I have.

The dimensions of the ottoman in question, according to Claimant, were about two

feet by one foot by one foot.  It weighed 15 to 20 pounds, was made of fabric, and had

wooden feet.  The side of the item, which was upholstered but less padded than the top,

was what hit him.  He testified that the ottoman fell two to three feet; but after his testimony

that the seven to eight-foot length of the couch and his height of six feet, he agreed that

it only could have fallen one to two feet.

Called by Claimant, Elise Edmondson testified that she has been married to him for

eight years and that they have been together 13 years.  She related that Claimant came

home from the trip to Minnesota at issue and seemed more tired than usual.  He did not

report having any medical problems; but he had right shoulder soreness.  Because of this,

she had to take him to the emergency room.  In response to a question by the nurse,

Claimant stated that his right shoulder had been dislocated when he was 21.  Later, she

corrected herself to state that his problems were actually with his left shoulder.  She denied

that he had any pre-existing problems with his neck.

Edmondson testified that Claimant first told her about the alleged ottoman incident

after he left Dr. Sidani’s office.  This visit took place on October 15, 2013.  But she later

admitted that she was unsure when he mentioned the ottoman.
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Medical Records.  The medical records of Claimant contained in Claimant’s Exhibit

1 and Respondents’ Exhibit 1 reflect the following:

On October 13, 2013, Claimant presented to the emergency room of North

Arkansas Regional Medical Center “with complaint of left shoulder pain that has been

chronic since age 21 after an injury on an altercation.  Pt states that the pain has been

increasing in severity over the past two weeks.  No recent injury.”  He later stated that he

had the pain for five days, and woke up with it.  Claimant denied having neck pain or

stiffness, and no pain was noted with palpation.  He was assessed by Dr. Craig Randall

as having shoulder bursitis, was prescribed Naproxen and Hydrocodone, and was referred

to Dr. Sidani.

When A. Rose, P.A., saw Claimant on October 15, 2013, the following history was

given:

Greg [Claimant] is a 34-year-old gentleman who has a one-week history of
left shoulder pain.  He does not remember a specific injury.  He kind of woke
up with some achiness and then over the next several days has had
increasing pain and discomfort.  The pain radiates down underneath the
shoulder blade.  It does radiate down his arm and at times, he complains of
numbness in his thumb.  He has had no treatment up to this point in time.

X-rays of the cervical spine showed some loss of the lordotic curve.  Rose wrote that

Claimant had “[l]eft shoulder pain [that] appears to be cervical radiculopathy.”

Dr. Sidani first saw Claimant on October 15, 2013, and scheduled him for a cervical

MRI.  The MRI, which took place on October 16, 2013, showed a broad-based disk

herniation at C5-6, a little more prominent on the right, with moderate spinal stenosis.

Sidani on October 21, 2013 reviewed the MRI, diagnosed Claimant as having a herniated

cervical disk, and recommended that he be referred to a neurosurgeon.
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On October 31, 2013, Claimant sent to Dr. Crabtree.  The history portion of the

record reads in pertinent part:

34 year old right handed male who presents today with complaints of neck
pain that has been persist[e]nt since Oct 8th.  On Oct 8th he was hit in the
head with an ottoman when unpacking a truck.  The pain starts in the neck
and radiates into the left arm, when turning his head to the right side[.]  [O]n
Oct 15th the entire left arm became numb.

Crabtree discussed performing an anterior cervical discectomy.

Non-medical records.  Respondents’ Exhibit 2 contains the following:

Claimant filled out and signed Flexsteel Accident/Incident Investigation Report on

October 15, 2013.  It states that he injured his neck on October 8, 2013 at around 8:00

a.m. in St. Cloud, Minnesota while engaged in “Normal work, tugging and Heavy Lifting.”

His Form AR-N signed the same day, gives the same date and time of the alleged injury

and cites as the cause “Excessive Tugging & Heavy lifting.”

Discussion.  Clearly, Claimant has shown that he has objective findings of a cervical

condition, in the forms of cervical herniation at C5-6 diagnosed via MRI and the reversal

of normal cervical lordotic curvature.  See Estridge v. Waste Management, 343 Ark. 276,

33 S.W.3d 167 (2000) (straightening of the lordotic curvature is an objective finding).  He

has also established that he has suffered physical harm to his body that required medical

services.

But as for proving the remaining elements of compensability–that his neck condition

arose out of and in the course of his employment and was caused by a specific incident

identifiable by time and place of occurrence–he has fallen short.  Claimant’s hearing

testimony was that his injury occurred at Makato, Minnesota as he was unloading furniture

from his truck.  He stated that he began this activity about 20 minutes after he arrived at
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the warehouse in Makato at about 3:00 to 3:30 p.m.  But this is at odds with the Flexsteel

report that he prepared and signed and which is part of Respondents’ Exhibit 2.  This

reflects that he became injured around 8:00 in St. Cloud, Minnesota.

The discrepancies do not end there.  Claimant’s testimony was that his neck

became injured on October 8, 2013 when he was struck on the head by an ottoman that

fell from the top of a couch inside his trailer.  But as he readily admitted at the hearing, he

did not attribute his condition to the alleged ottoman incident until 23 days later, on October

31, 2013, when he saw Dr. Crabtree.  In the interim, he interacted with at least four other

medical providers:  Dr. Randall and other emergency room personnel, Rose, Dr. Sidani,

and Simon.  In none of these instances did he mention being hit by an ottoman.  To the

contrary, his emergency room record reflects that he presented with left shoulder pain that

had been chronic since he was 21 and which had worsened in the past two weeks.

Claimant denied making those statements.  But it is clear that he cited no specific incident

as the source of his problems.  This was also the case in his interactions with the other

providers, save Dr. Crabtree.  Interestingly, the record of his visit with Dr. Crabtree reflects

that he told the doctor that he had been having neck pain since October 8, 2013.  But the

medical records predating this visit show that this is not the case.  In fact, the Crabtree

record is the first reference to neck pain.

In his testimony, Claimant stated that he believes that the alleged ottoman incident

is the cause of his neck problems because it is the only instance in a very long time in

which he has been struck in the head.  But I find, based on the evidence, that this is

speculation.  Claimant admitted that the ottoman, which only fell one or two feet, left no

mark.  Moreover, by his own admission, he thought nothing of it at the time and kept
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working the rest of the day.  Only the next morning did he have symptoms–which were in

his left shoulder and which he attributed at the time to sleeping wrong.  In his Flexsteel

paperwork, he cited “excessive tugging and heavy lifting” as the cause.  And neither Dr.

Crabtree nor any other physician has opined that Claimant’s cervical condition is due to his

being hit on the head–by a falling ottoman or anything else.  I recognize that Claimant

showed candor at the hearing and that his belief that a falling ottoman injured his neck

seems genuine.  But any such belief, no matter how sincere, is not a substitute for credible

evidence.  Graham v. Jenkins Engineering, 2004 AWCC 46, Claim No. F112391 (Full

Commission Opinion filed March 12, 2004).

In sum, I cannot find that Claimant has proven by a preponderance of the evidence

that he sustained a compensable neck injury.

B. Balance of Issues

Because of the above finding, the remaining issues–whether Claimant is entitled to

reasonable and necessary medical treatment, temporary total disability benefits and a

controverted attorney’s fee, and whether Respondents are entitled to an offset or

credit–are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

initial claim for benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


