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STATEMENT OF THE CASE

On January 15, 2014, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on November 18, 2013.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed among the parties on

January 19, 2012, when Claimant sustained a compensable injury to her

lumbar spine.

3. Claimant’s average weekly wage entitles her to compensation rates of

$257.00/191.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of an issue following the hearing–see infra–these issues were litigated:

1. Whether Claimant is entitlement to additional medical benefits, including

surgery and related treatment plus medical mileage.

2. Whether Claimant is entitlement to additional temporary total disability

benefits.

3. Whether Respondents are entitled to an offset or a credit.

4. Whether Claimant is entitlement to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties, as amended, read:

Claimant:

1. Claimant contends that she sustained an injury to her spine when attempting

to lift a patient while in the course and scope of her employment on

January 19, 2012.  She received treatment from St. Mary’s Regional Medical

Center; Tim Johnson, M.D.; Michael Brown, D.C.; Wayne Bruffett, M.D.; and

Scott M. Schlesinger, M.D.



Eden - Claim No. G304751 3

2. Eventually, she underwent a decompression and discectomy by

Dr. Schlesinger on August 21, 2012.

3. The claimant’s low back pain and left leg pain has worsened since the

surgery.  Dr. Schlesinger recommended that she undergo a L5-S1

decompression and fusion surgery, which was denied by the workers’

compensation carrier.  Claimant elected to proceed with the surgery, which

took place on November 7, 2013, and was covered by her group health

carrier.

4. Dr. Schlesinger has instructed the claimant to remain off work from

September 6, 2013, through at least December 2, 2013.

5. Claimant contends that she has not yet reached the end of her healing

period, and that she is entitled to temporary total disability benefits from the

date last paid to a date yet to be determined.

Respondents:

1. Respondents contend that the claimant was released and rated by

Dr. Schlesinger and Dr. Bruffett.

2. The claimant had a prior surgery at the same level in 2004.

3. The rating for a second surgery at the same level is two percent (2%).

4. The claimant has an FCE that showed she is capable of performing medium

levels of employment.  The employer has a job for her within this category.

5. The healing period ended on the date of the FCE.

6. Dr. Schlesinger has mentioned yet a third surgery.
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7. The respondent asked for a second opinion from Dr. Bruffett, who opined

that a third surgery would do more harm than good.

8. The claimant is only 35 years old.

9. The surgery is not necessary or reasonable or in the claimant’s best interest.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that all of the

treatment of her lumbar spine after her release by Dr. Wayne Bruffett that is

detailed in her Exhibit 1–particularly her November 6, 2013 surgery and

related treatment by Dr. Scott Schlesinger–was reasonable and necessary.

4. Claimant has proven by a preponderance of the evidence that she is entitled

to all of the medical mileage detailed in her Exhibit 2, pursuant to AWCC

Advisory 89-2 (Updated).

5. Claimant has proven by a preponderance of the evidence that she is entitled

to additional temporary total disability benefits from the date last paid by

Respondents until a date yet to be determined.
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6. The evidence preponderates that Respondents are entitled to an offset

under Ark. Code Ann. § 11-9-506 (Repl. 2012) to the extent that Claimant

has received unemployment benefits after she last received temporary total

disability benefits.

7. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2012) on the additional temporary total disability benefits awarded herein.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and her husband, Lonnie Eden.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case are Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 35 numbered pages thereafter; Claimant’s Exhibit 2, non-

medical exhibits, consisting of one index page and three numbered pages thereafter; and

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

one index page and 10 numbered pages thereafter.  In addition, the letter from Claimant’s

counsel to the Commission dated January 17, 2014 has been blue-backed to the record.

Testimony.  Claimant stated that she is 35 years old.  In relating her medical history,

she admitted that she had injured her back prior to the incident at issue, when she was 24

years old:

In 2004, I was in a car accident.  I had a bulging disc, which was fixed by Dr.
Williams in Little Rock.  After the surgery, it was a –I did really good, was
back to work after he released me, probably, about three months of time.
Was back to doing my CNA work, no problem at all.
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That injury and surgery were, like the ones at issue, at L5-S1.  Her testimony was that

before the 2012 injury, she was not having any symptoms or back pain.

As for the matter at hand, on January 19, 2012, she was an employee of

Respondent Saint Mary’s Regional Medical Center (hereinafter “Saint Mary’s).  On that

date, she sustained an injury to her lower back.  She described the incident:  “I was

attempting to help a patient up off the floor, a couple of coworkers and I.  And we were

using the gait belt and that’s–that’s when I noticed it was hurt, after I got him up in the chair

and stuff.”  Her symptoms as follows:

The pain that I had, it was throbbing in my lower back continuously, and it
would go down my left leg, tingling, numbness, to my left foot.  There would
be times when I would be sitting in a chair and my foot would just twitch and
just feel like somebody had a hammer [and] was just hitting on my foot.

Initially, her treatment consisted of visits to her physician and a chiropractor, with three

epidural steroid injections and one nerve block.  Ultimately, she underwent surgery in

August 2012 by Dr. Scott Schlesinger.  Asked about the result of the procedure, Claimant

responded:

Really didn’t have any relief at all.  The symptoms were still the same as
before the surgery, continuous pain all the time.  The numbness down my leg
seemed like it was getting worse.  It got to the point that it was getting so bad
that it literally made me fall one day coming up some stairs because my leg
just went numb.

Thereafter, Schlesinger performed a nerve block–which did not help, either, along with

some intensive physical therapy.

When these measures failed, and Dr. Schlesinger recommended fusion surgery,

Claimant went to Dr. Wayne Bruffett for a second opinion.  This was arranged through the

Respondent carrier.  Bruffett had her undergo more physical therapy.  But because of the
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pain that the therapy generated, she could not continue it.  He sent her for a functional

capacity evaluation in May 2013.  The results of this showed that she demonstrated the

ability to work in the Medium category.  Thereafter, the doctor assigned her a permanent

impairment rating and released her.  It was her understanding that Bruffett wanted her to

try other measures, such as therapy, to avoid undergoing surgical fusion at such a young

age.  But her testimony was that she did try these alternate therapies.

After this, Claimant returned on her own to Dr. Schlesinger on September 16, 2013.

The doctor ordered additional testing and had her undergo another MRI.  She stated that

during this period, her pain was constant but increased depending on body movement.

Claimant ultimately underwent fusion surgery in November 2013.  In describing her

condition thereafter, Claimant stated that there was an significant improvement:

Yes, a big relief.  I am able to go walking.  I am up to walking one mile at
least three times a day.  I’m able to do my housework, able to sweep, mop,
vacuum.  Go outside and enjoy time with my children, just–it’s just been a big
improvement for me.

She is no longer having any pain.

Claimant’s group health insurance through Saint Mary’s paid for the second surgery.

But her portion of the bill was around $4,081.00,and she had to use her credit card to pay

for it.  She is still making payments on her credit card bill as a result of this.  It was her

belief that all of her treatment has been paid.  In addition to co-pays, she has had the

expense of the mileage to and from her medical appointments in Little Rock.  She identified

her Exhibit 2 as a detail of this mileage that she prepared.

In relation to her claim for temporary total disability benefits, Claimant’s testimony

was that she did not return to work at the hospital after Bruffett’s release because the
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facility did not offer her a position within her restrictions.  This is despite the fact that

around June 2013, she presented her paperwork to the human resources department of

Saint Mary’s.  Her testimony was that her job at Saint Mary’s was not Medium duty:

“[t]here was lifting and pulling and tugging all day long for 12 hours.  And just–I couldn’t

tolerate the pain.  Claimant during this period, however, sought other employment–“some

desk-work jobs.  Just kind of light-duty stuff, desk, clerical”–but was unsuccessful.  She

was not taken off work again until she returned to Dr. Schlesinger.  Since her surgery,

Schlesinger has not released her to return to work.  Asked why she has not returned to

work if she is pain free, Claimant responded that the reason is because she has not yet

been released.  Her testimony at the hearing was that she was scheduled to return to Dr.

Schlesinger on February 17, 2014.  She related that she became pain-free about one

month after the fusion surgery.  At present, she is only taking prescription pain medication

as needed.  Claimant would like to try to return to her old job at Saint Mary’s.

Her hearing testimony was that she has not received any kind of income, or

disability or unemployment benefits since Respondents last paid her temporary total

disability benefits.  However, on January 17, 2014, her counsel sent a letter to the

Commission (and copies to opposing counsel) that reads:

The claimant, Christy Eden advised me following her hearing on Wednesday
that she failed to disclose that she received unemployment benefits during
Mr. Ryburn’s cross examination.  I notified Mr. Ryburn by telephone of her
mistake and she is providing him a printout of the benefits she received.
Although I know that we cannot change the record, we wanted to make you
aware of the above.  If you have any questions, please contact me.
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Called by Claimant, Lonnie Eden testified that he has been married to her since

March 1998.  They have lived together since then.  Asked about his wife’s back injury in

2004, he stated that after her surgery,

[I]t wasn’t really bad.  It was like after about three or four months and she
went back–returned back to Saint Mary’s, working.  And I would say it turned
out really great.  I mean, we still–we was able to still stay on our vacations
and normal routines and normal life.

He went on to term that surgery “a success.”  Mr. Eden did not recall his wife complaining

about her back or having any serious lower back problems prior to 2011–and her work-

related injury.

As for the aftermath of Claimant’s first surgery with Dr. Schlesinger in August 2012,

Mr. Eden related:

I would say there was no relief.  I would come home–actually, I would
get–she would call me.  I would come home from lunch early to check up on
her and find her in bed, curled up, crying.  And I’d go in there and try to
comfort her, give her some of her medication.  A lot of times, the majority,
every day I would come home, and she would be laying up on a heating pad
all day long, sleeping on the couch.  She couldn’t–she wouldn’t go to the
school functions.  She wouldn’t go out and go walking with us.  And we–you
know, we like–we liked walking to the trail.  She wouldn’t–she wasn’t able to
participate in our family functions.  Canceled our vacations, that she couldn’t
go do things with us.  And she just–I think she was just hurting.

He accompanied his wife to all of her appointments with Dr. Bruffett.  The doctor had

Claimant undergo physical therapy; but thereafter, “[s]he’d come home . . . and she’d be

hurting really bad, still.”  At her last appointment, Bruffett stated that Claimant should not

undergo a fusion at her age unless her pain level was unbearable.  It was Mr. Eden’s lay

opinion that her pain was so great that she had to have the surgery.
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When describing Claimant after the fusion, her husband testified:

Within four days, I could see a change.  She was already starting to move
around pretty good.  And within–by–by December 2nd, you know, the first–the
one-month visit, I could see a remarkable change, you know.  She was in–I
mean, she was moving around.  I had asked her what her pain level is–I
would always ask her from day one, you know, what’s your pain level,
and–from a zero to ten.  She’s always–you know, we deal with the hospital.
It was always either seven or an eight and it started getting down to like fours
and fives, and that was really–I was like, oh, wow.  And this last visit, it was–I
mean, it was almost like a party.  You know, I mean, we went in there and
she came out, and she told me that the pain level was about down to zero,
and it pretty much runs a zero nowadays.

At present, she only has pain occasionally.

Medical Records.  The records in evidence, contained in Claimant’s Exhibit 1 and

Respondents’ Exhibit 1, reflect the following:

Claimant underwent a lumbar MRI on August 7, 2012.  Per Dr. Andrew Finkbeiner,

it showed, inter alia,

Postsurgical changes noted at the L5-S1 level with a left-sided
hemilaminectomy defect at L5.  There is a shall disc displacement with a
superimposed left paracentral/foraminal disc protrusion or extrusion resulting
in mild compression of the exiting left L5 nerve and compression of the
descending left S1 nerve.

The December 10, 2012 MRI was read by Dr. Stephen Pomeranz to show:

1. Postsurgical changes on the left at L5-S1 with a nonenhancing area
of fluid collection within the hemilaminectomy site posteriorly which
likely represents seroma although an infectious etiology not excluded.

2. Enhancing granulation tissue surrounding the left S1 nerve root, with
small non-enhancing area, possibly representing free disk fragment.

3. Similar degenerative disc changes L3-4 and L4-5 as compared to the
study, compared to the prior study from August 7, 2012.

4. Decrease in size of a left adnexal cyst compared to the prior study,
currently measuring 1.7cm.

On February 26, 2013, Claimant presented to Dr. Schlesinger with persistent left hip

pain radiating down the left lateral thigh, then down the left anterior shin to the toes of the
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left foot.  She was last seen by Schlesinger on December 10, 2012 “with a new MRI of the

lumbar spine that revealed neural foramen stenosis at L5-S1 on the left secondary to disc

collapse, and fluid collection in the left posterior epidural space that could have been sterile

or infectious etiology.”  A selective nerve root block at L5-S1 on the left on January 10,

2013 only gave her a few hours of relief.  The doctor diagnosed her as having lumbar

spinal stenosis, lumbar degenerative disc disease, low back pain and sciatica, and

discussed treatment options–including those of a more conservative nature.  However, he

recommended a decompression and fusion at L5-S1.

Claimant saw Dr. Bruffett on April 3, 2013 on a second opinion evaluation after the

fusion recommendation.  He wrote that Schlesinger had performed a microscopic partial

discectomy at L5-S1 on the left; but that it and subsequent treatments “has not really

helped her that much.”  Claimant’s symptoms of left leg radiation, wrote Dr. Bruffett,

“appears to be an L5 distribution.”  He added that her December 2012 MRI–after her first

surgery by Dr. Schlesinger–“looks like she has had extensive surgery at L5-S1 on the left,

and there is some degree of collapse and recurrent foraminal stenosis here.”  Bruffett

opined as follows:

I think Christy’s leg pain can be explained by loss of disc height and
foraminal stenosis on the left side, because it looks pretty tight where the
nerve root is traversing through the foramen.  However, her back pain, which
I think is one of her greatest complaints, seems to be a little higher than the
L5-S1 area, almost up around her flank, on the left side.  That is a little more
nonspecific in my opinion.

I have talked to her about further treatment options.  Her husband is with her
as well.  We discussed surgical versus nonsurgical things.

At her age and the fact that she has already had two back surgeries, I think
it would be best if we can get her through this without another operation.
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I am going to have her take an anti-inflammatory, ibuprofen 600 mg., 3 times
a day, with food with some regularity, and I would also like for her to work
with a physical therapist close to home 3 or 4 times a week for the next 6
weeks.  I would like for this to be more aggressive core strengthening and
plank type exercises.

I will see her back in 6 weeks and see how she is doing.

We discussed operative care.  I do think that if she desired further surgical
treatment her only option would really be a revision decompression and
interbody fusion.  However, we might consider a discogram beforehand to
see if we could reproduce concordant pain in this left side of her low back.
If this is truly discogenic at L5-S1, then a fusion may really help her.
However, I would try to get her through this without another surgery.

I am going to release her to light sedentary office work, but, by her report,
that is probably not going to be available at her place of employment.

(Emphasis added)

On May 15, 2013, Claimant returned to Bruffett and reported that the she had

improved to some degree, and her husband agreed.  The doctor attributed this to the use

of the anti-inflammatory, but wrote:

Christy is 35 years old, and she has had 2 surgeries at L5-S1.  I told her at
this point I think our options are to modify her further by doing further surgery
or to modify her environment.  I think I would tend to just modify her
environment.  I hate to put her through more surgery at her age.  However,
I do not know that she is going to be able to return to her prior occupation.
She has not worked for over a year, and the statistics would say now her
chances of going back to that job are nil.

She might be able to get into some type of sedentary work or get more
education and so forth, but we will just have to see.

I am going to say now that she is at a point of maximum medical
improvement.  I have talked to her about a functional capacity evaluation.
I will see her back one this is completed, and I can review this with her.  I will
probably calculate her impairment rating at that point.

However, I think she and her husband are not really interested in accepting
an impairment and would rather keep coverage on this lumbar condition
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open more indefinitely, and I think that may be their option.  They may need
to talk to an attorney to get more of the specifics on that.

Bruffett on June 10, 2013 noted that Claimant had returned after obtaining an FCE,

and that she “continues to be symptomatic.”  He added:  “Her FCE is reviewed.  She can

do medium classification work basically.  However, she says that she paid for it after this

FCE test, and she does not feel like she could do this day in and day out or on a consistent

basis.”  Dr. Bruffett stated that his impression was that she had “Postlaminectomy

syndrome” and assigned her an impairment rating of ten percent (10%) to the body as a

whole.  He gave her the work restriction of “[a]s per FCE Medium Classification work,” and

added that she could return to see him as needed.

On June 20, 2013, the Respondent carrier wrote Bruffett, enclosing a copy of her

CNA job description and her FCE, and stated that Respondent Saint Mary’s would like for

Claimant to return to work.  The letter asked:

Based on the FCE results Ms. Eden is able to perform work in the Medium
classification of work.  The CNA position is classified as Medium as well.  In
your medical opinion after treating Ms. Eden and reviewing the attached
documents do you feel she is able to perform her job duties as a CNA?

Bruffett responded on August 19, 2013, stating:  “Ask Christy–if she says she can & is

motivated to go back to work then “Yes”–if not you are wasting your time.”

Dr. Finkbeiner read Claimant’s lumbar MRI of September 6, 2013 to show:

Postsurgical changes noted at the L5-S1 level with left-sided
hemilaminectomy.  There is a shallow mixed leftward displacement, shallow
rightward soft disc displacement with enhancement along the posterior
margin of the disc as well as within the left lateral recess surrounding the
exiting left L5 nerve and descending left S1 nerve.  No definite compressive
discopathy[,] however, is appreciated.



Eden - Claim No. G304751 14

Dr. Schlesinger on September 6, 2013 saw Claimant again.  He read the MRI of that

date to show (1) post-operative changes at L5-S1; (2) multi-level degenerative changes;

(3) mild canal stenosis at L3-4 and L4-5; and (4) moderately-severe neural foramen

stenosis at L5-S1 on the left.  X-rays were ordered and taken.  Schlesinger assigned the

diagnoses of (1) low back pain; (2) lumbar spinal stenosis; (3) lumbar degenerative disc

disease; (4) sciatica; and (5) lumbar spine instability, and reiterated his opinion that

Claimant needed a lumbar decompression and fusion at L5-S1 from the left, and added

that “I believe with a high degree of medical certainty that the work compensation injury is

the direct cause of need for surgical intervention.”  He wrote on that date that she should

remain off work from September 6, 2013 to December 2, 2013, but added that “[s]he

should be able to return to light duty at this time.”

On September 23, 2013, Dr. Tim Johnson examined Claimant and wrote:

The patient continues to have significant pain in her back.  She has been
through previous surgery[,] physical therapy, injections, and medications
without significant relief.  It is my opinion that she has exhausted all of her
options and surgery is all that is remaining for her.  Dr. Scott Schlesinger
believes that he can perform surgery with a good possibility of success and
I am inclined to believe him.  I would recommend that she at least try the
surgery to see if she can gain improvement in her functional level above
what she has at present.

Claimant underwent the surgery by Schlesinger on November 7, 2013.  He

performed the following procedures:

1. L5-S1 posterior lumbar interbody fusion, TLIF
2. L5-S1 transforaminal decompression neural foraminal stenosis left
3. L5-S1 posterior lateral fusion
4. L5-S1 mechanical intervertebral body device Spine Wave expandable

cage 25 mm
5. Use of spinal navigation
6. Use of operating microscope under greater than four-power

magnification
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7. Aspiration of bone marrow of iliac crest
8. Use of spinal instrumentation and pedicle screws, NuVasive medial

lateral screw system using 4 tulip heads, 4 locking screws, 4 shank
screws, and 2 rods.

9. Use of Mosaic strip 15cc implant allograft bone graft
10. Use of Integra DBM putty 5cc

His pre and post-operative diagnoses were (1) L5-S1 neural foraminal stenosis, left; and

(2) segmental instability.  Schlesinger the next day wrote that x-rays showed the implants

“were seen in excellent position without complications seen.”  On November 25, 2013, he

took Claimant off work from that date until further notice.

When Claimant went for a follow-up visit to Schlesinger on December 2, 2013, she

reported that her back pain was “much improved,” that she “was doing great from surgery,”

that “her numbness [was] resolved,” and that “the weakness she was experiencing before

surgery has improved.”  He wrote that she was “[d]oing well with no complications,” and

scheduled her for a return visit in six weeks.  On January 6, 2014, she was “advised to

remain off work from January 6, 2014 to February 17, 2014–her next appointment with Dr.

Schlesinger.

Non-medical Records.  Claimant’s Exhibit 2 is comprised of a series of handwritten

statements by her, documenting the mileage she has incurred in connection with the

treatment of her lower back.

The blue-backed letter from Claimant’s counsel to the Commission dated January

17, 2014 concerning a correction to his client’s hearing testimony was set out supra.
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ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Claimant has asserted that Respondents should be responsible for the additional

treatment that she has undergone since they controverted such.  This treatment includes

the decompression and fusion at L5-S1 that Dr. Schlesinger performed on November 7,

2013.  Respondents, in turn, deny that this treatment was reasonable and necessary.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415 (citing Smith v. Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W.2d 442 (1947)).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’
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credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

As the parties have stipulated, Claimant sustained a compensable injury to her

lumbar spine on January 19, 2012.  While she had undergone a surgical procedure at this

affected level of her back in 2004, her testimony–corroborated by her husband–was that

she was having no back problems at the time of the work-related injury.  No medical

evidence shows otherwise.  Following the injury at issue, in August 2012, she underwent

surgery by Dr. Schlesinger.  However, this afforded her no relief.  The lower back pain,

which radiated into her left lower extremity, remained.  She continued to have significant

problems with this despite additional conservative measures, which included nerve blocks.

Mr. Eden corroborated his wife’s testimony of her suffering during this period.  I credit their

testimony.  After these measures failed to produce results, Schlesinger recommended

additional surgery, to include a fusion at L5-S1.  Claimant sought a second opinion from

Dr. Bruffett.  Because of Claimant’s relatively young age (35) and two prior surgeries,

Bruffett felt that conservative treatments would be a better approach.  But he conceded

that if Claimant wanted further surgical intervention, a fusion was her only option.  Her

medical records reflect that Bruffett’s treatment produced only marginal relief.  He placed

her at maximum medical improvement as of May 15, 2013 and wrote that she would have

to pursue a more sedentary line of work.  Claimant instead returned to Dr.
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Schlesinger–who after having her undergo another MRI, again recommended a

decompression and fusion.  Dr. Tim Johnson concurred with this.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  After consideration of the evidence,

I credit the opinions of Drs. Schlesinger and Johnson over that of Bruffett on this matter.

The opinions of the former were validated by the apparent success of the November 7,

2013 surgery.  Both Claimant and her husband testify that she is now virtually pain-

free–which is reflected in her medical records.

The Arkansas Court of Appeals has held that a claimant may be entitled to

additional treatment–even after the healing period has ended–if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

After consideration of the evidence, I find that a preponderance of it clearly

establishes that the treatment that Claimant underwent after Bruffett’s release–particularly

the November 7, 2013 surgery and the treatment related to it–was reasonable and

necessary for treatment of Claimant’s January 19, 2012 compensable lumbar spine injury.

In so doing, I also credit Dr. Schlesinger’s opinion–which was stated within a reasonable
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degree of medical certainty–that the “direct cause” of Claimant’s need for the additional

operation was her compensable injury.  In Cooper v. Textron, 2005 AWCC 31, Claim No.

F213354 (Full Commission Opinion filed February 14, 2005), the Commission addressed

the standard when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words “within a reasonable degree of medical certainty” even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

In sum, Claimant has met her burden of proof under this issue.

B. Whether Claimant is entitled to medical mileage.

Claimant has alleged that she is entitled to reimbursement for the mileage she has

incurred in connection with the treatment discussed above–which, again, has been found

reasonable and necessary.  AWCC Advisory 89-2 (Updated) reads in pertinent part:

The Arkansas Workers’ Compensation Commission (AWCC) approves
mileage reimbursement rates as medical expenses related to an injury or
illness arising out of and in the course of employment.

For actual miles drive to and from medical providers on and after May 1,
2008, the reimbursement rate is 43¢ per mile.
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Travel must be as a result of job-related injuries and meet all reasonableness
requirements established by law, the AWCC, and the courts.

Claimant has submitted a written documentation of the mileage she incurred in connection

with the preparation for her November 7, 2013 surgery, the surgery itself, and the follow-

up appointments and physical therapy thereafter.  I find all of this mileage to be

reasonable, and that Claimant has proven by a preponderance of the evidence her

entitlement to reimbursement therefor.

C. Whether Claimant is entitled to additional temporary total disability benefits.

As part of the instant claim, Claimant is seeking additional temporary total disability

benefits from the date they were last paid–which appears to be contemporaneous with her

release by Dr. Bruffett–to a date yet to be determined.  Respondents deny that she is

entitled to any such additional benefits.

Claimant’s compensable injury to her lumbar spine is unscheduled.  See Ark. Code

Ann. § 11-9-521 (Repl. 2012).  An employee who suffers a compensable unscheduled

injury is entitled to temporary total disability compensation for that period within the healing

period in which she has suffered a total incapacity to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that the

disability lasted more than seven days.  Id. § 11-9-501(a)(1).  Claimant must prove her

entitlement to additional temporary total disability benefits by a preponderance of the

evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2012).
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As discussed above, Dr. Bruffett opined on May 15, 2013 that Claimant had reached

maximum medical improvement.  I cannot and do not credit this, for it is not borne out by

the medical evidence.  The healing period ends when the underlying condition causing the

disability has become stable and nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

credible evidence clearly establishes that at that point, she was still suffering from

significant lower back pain and left leg radiculopathy.  Conservative measures had not

alleviated this.  Not until after the fusion surgery, which Schlesinger had recommended well

before Bruffett saw her, did her condition improve.  Based on my assessment of the

medical evidence, I find that Claimant has remained within her healing period since she

was injured at Saint Mary’s on January 19, 2012.  As of the writing of this opinion, it may

be that she has already been found to be at maximum medical improvement and released

by Dr. Schlesinger.  But because her most recent medical records are not before me–and

because I cannot engage in speculation and conjecture on this (see Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979)), I find based on the evidence at

hand that the end of her period has yet to be determined.

But during the healing period, has she suffered a total incapacity to earn wages?

I find that to be the case.  I again credit Claimant’s testimony, corroborated by her

husband, concerning her difficulties in the aftermath of her first surgery by Dr. Schlesinger

in August 2012.  These continued until her fusion surgery in November 2013.  While the

results of Claimant’s May 2013 FCE showed that she demonstrated the ability to perform

Medium category work–and this led Dr. Bruffett to assign her restrictions of this nature–I

note that he was frankly skeptical of her ability to return to work as a CNA.  He expressed
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this on more than one occasion.  In fact, after his first visit with her on April 3, 2013 (prior

to the FCE), he released her to “light sedentary duty.”  I further note that in the period

leading up to the fusion surgery, Dr. Schlesinger had Claimant on light duty.  Claimant’s

testimony, which I credit, was that light work was not offered to her by Saint Mary’s.  In any

case, a claimant who has been released to light duty work but has not returned to work

may be entitled to temporary total disability benefits where insufficient evidence exists that

the claimant has the capacity to earn the same or any part of the wages he was receiving

at the time of the injury.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981); Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841

(1984).  I find this to be the case here.  Claimant admitted that she tried to find suitable

work, without success.  While she testified at the hearing that she did not receive

unemployment and/or disability benefits during this period, this was not correct.  As

discussed above, her counsel on January 17, 2014 wrote the Commission to disclose that

Claimant was the recipient of unemployment benefits during this period.  Nothing before

me indicates that Claimant intended to mislead the Commission.  After due consideration

of this matter, I find that the evidence preponderates that she is entitled to additional

temporary total disability benefits from the point at which they were last paid by

Respondents until a date yet to be determined.

D. Whether Respondents are entitled to an offset or a credit.

But based on Claimant’s disclosure that she received unemployment benefits during

the period for which she is seeking additional temporary total disability benefits, I have

added an issue concerning whether Respondents are entitled to an offset under Ark. Code

Ann. § 11-9-506 (Repl. 2012), which reads:
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(a) Any other provisions of this chapter to the contrary notwithstanding, no
compensation in any amount for temporary total, temporary partial, or
permanent total disability shall be payable to an injured employee with
respect to any week for which the injured employee receives unemployment
insurance benefits under the Arkansas Employment Security Law, § 11-10-
101 et seq., or the unemployment insurance law of any other state.

(b) Provided, however, if a claim for temporary total disability is controverted
and later determined to be compensable, temporary total disability shall be
payable to an injured employee with respect to any week for which the
injured employee receives unemployment benefits but only to the extent the
temporary total disability otherwise payable exceeds such unemployment
benefits.

In light of Claimant’s admission and my finding above on temporary total disability benefits,

I find that the evidence preponderates that Respondents entitled to an offset under this

provision.

E. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Respondents have controverted Claimant’s entitlement to

additional temporary total disability benefits that have been awarded herein.  Claimant’s

counsel is thus entitled to a controverted attorney’s fee on this amount, pursuant to Ark.

Code Ann. § 11-9-715 (Repl. 2012).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2012).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).
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Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 2012).  See Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


